
1 
 

CCAP Dependency Case Summaries 

January—December 2019 

 

I. Notice/Due Diligence ..................................................................................... 2 

II. Discovery ..................................................................................................... 3 

III. Jurisdiction ................................................................................................. 4 

IV. Disposition .................................................................................................. 9 

A. Placement ................................................................................................. 9 

B. Denial of Reunification Services ........................................................... 10 

C. Restraining Order .................................................................................. 13 

D. Non Custodial Parent - Removal from and Placement With .............. 14 

E. Termination of Jurisdiction .................................................................. 15 

V. UCCJEA .................................................................................................... 17 

VI. Supplemental Petition (387) .................................................................... 18 

VII. ICWA ...................................................................................................... 19 

VIII. Review Hearings .................................................................................... 21 

IX. Visitation ................................................................................................... 23 

X. Petition for Modification (388) ................................................................. 24 

XI. Termination of Parental Rights under Section 366.26 ........................... 25 

XII. Adoptability under Section 366.26 ....................................................... 27 

XIII. Termination of Parental Rights under Family Code Section 7822 .... 28 

XIV. Post Permanency Issues ........................................................................ 29 

XV. Appeals ................................................................................................... 31 

XVI. Miscellaneous ......................................................................................... 33 

 

  



2 
 

I. Notice/Due Diligence 

 

In re D.R. (2019) 39 Cal.App.5th 583 

District: 2 DCA , Division: 8 , Case #: B293330 , Opinion Date: 8/30/2019   

Case Holding:  

Reversal was required where DCFS did not exercise due diligence in noticing 

father by failing to perform a search based on the unique information 

provided. During the dependency proceedings, father’s whereabouts were 

unknown. DCFS filed due diligence reports that it had served four local 

addresses and placed notice in a Los Angeles publication. At the September 

2017 section 366.26 hearing, father’s whereabouts were still unknown to the 

court. However, older half-sister Blanca appeared and DCFS was ordered to 

assess her for placement of the minors. At a visit with Blanca, the minors 

talked to father by cell phone. Blanca also told DCFS that she had contact 

with father via Facebook. DCFS received father’s phone number in Mexico. 

DCFS was unable to reach father at the number, and served mailing 

addresses in California only. DCFS never asked Blanca about the Facebook 

profile or did research regarding father’s whereabouts in Mexico. In June 

2018, father’s whereabouts became known. Father communicated to DCFS 

that he was interested in custody of the minors. The court ordered counsel to 

reach out to father and determine if he wanted counsel appointed. Father 

expressed his interest in being represented. In July 2018, father filed a 

section 388 petition asking the court to vacate the jurisdiction and 

dispositional orders as they pertained to him, for lack of notice. The court 

denied the petition, stating that it was unreasonable to ask the Department 

to attempt to locate father in Mexico. On appeal, father contended that the 

court violated his right to notice because DCFS could have found him through 

Facebook or by questioning the mother. He further argued that all orders 

pertaining to him should be reversed for failure to comply with the Hague 

Service Convention in order to acquire personal jurisdiction over him. The 

appellate court agreed, finding that DCFS’s efforts did not constitute 

reasonable due diligence. DCFS had searched standard avenues available to 

help locate a missing parent, but failed to search the specific ones mostly 

likely under the unique facts known to them to yield appellant’s address. It 

failed to follow the simple step of calling directory assistance or follow 

through on father’s Facebook account. Both of father’s older children were 

cooperative and available, but DCFS did not take advantage of their 

Facebook access to father to provide notice which was reasonably calculated 
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to apprise him of the proceedings. DCFS searched United States databases 

while well aware that father had been deported to Mexico. It was not 

unreasonable to ask DCFS to locate father in Mexico because DCFS had 

leads from cooperative family members. Because the Hague Service 

Convention applies, and its requirements were not met, automatic reversal is 

required. 

 

II. Discovery 

 

In re William M.W. (2019) 43 Cal.App.5th 573 

District: 1 DCA , Division: 1 , Case #: A156489 , Opinion Date: 12/17/2019  

Case Holding: 

Although the juvenile court is not mandated to order discovery at no cost to 

parents in dependency proceedings, it has the discretion to do so where an 

indigent parent’s meaningful access to the judicial process would otherwise 

be impaired. Prior to a contested hearing on a six-month review, parents’ 

attorneys filed a motion to compel discovery, seeking a juvenile court order 

that copies of relevant discovery be provided to them at no cost. The Agency 

opposed the motion, arguing that discovery was available under the usual 

protocol: parents could view the material and request copies at the rate of .10 

per page or otherwise copy the documents themselves. Parents’ counsel 

asserted that due process and equal protection required free discovery. The 

juvenile court denied the discovery motion, stating that no law authorized the 

order requested. The appellate court held that disclosure obligations may be 

satisfied by allowing parents to inspect and copy discoverable materials. An 

open file procedure which the Agency offered comports with due process. 

However, the juvenile court misunderstood the scope of its powers, believing 

it did not have the authority to make the requested discovery order. Under 

appropriate circumstances, the juvenile court may make a discovery order 

that results in incidental additional costs to the Agency. For example, it may 

make such an order where denying the discovery without cost would result in 

the parent not otherwise having access to the material. Since the court did 

not exercise its discretion in the first instance, remand was required to allow 

the juvenile court the opportunity to do so. 
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III. Jurisdiction 

 

In re I.I. (2019) 42 Cal.App.5th 971 

District: 2 DCA , Division: 1 , Case #: B298184 , Opinion Date: 12/3/2019  

Case Holding: 

Where a section 300(f) petition is sustained, the court must assert 

jurisdiction even where there is no evidence that the minors currently at 

issue are at risk of harm. In 2010 mother took her then four-month-old twins 

to the hospital, where hospital personnel determined that the twins were 

suffering injuries consistent with Shaken Baby Syndrome. One twin died 

from the injuries, and 300 (b), (e), and (f) petitions were subsequently 

sustained which alleged that the twins were suffering from severe brain 

injuries consistent with nonaccidental trauma. The remaining twin and 

siblings were removed. Parents failed to reunify, and their parental rights 

were subsequently terminated. In 2016 and 2017 parents had two more 

children. In 2018, the family again came to the attention of DCFS when 

medical personnel suspected sexual abuse. However, it was later determined 

that there had been no sexual abuse. DCFS found no safety issues with the 

children other than a concern relating to the earlier history. The Department 

filed a petition under section 300 (b), (f), and (j) on behalf of the minors and 

their half-siblings, alleging the prior parental rights termination due to 

parents' physical abuse of the twins. The court found the minors at risk of 

harm based solely on the family’s prior child welfare history. The minors 

were placed with the parents, who were ordered to participate in services. 

Father appealed, arguing that the juvenile court erred in concluding it was 

required to sustain the section 300(f) allegation in the petition. Father 

contended that the court had the discretion to dismiss the section 300(f) 

allegation, and should have done so because there was no evidence the 

minors had been abused or neglected or were at risk of harm. The appellate 

court rejected the argument and affirmed. The California Supreme Court in 

In re Ethan C. (2012) 54 Cal.4th 610 held that even in the absence of 

evidence of actual harm to surviving children, the juvenile court must sustain 

a petition if it finds the section 300(f) facts exist. Where, as here, there is 

uncontroverted evidence to support the subdivision (f) allegation, the decision 

to establish jurisdiction is not discretionary. Only at the disposition phase of 

the proceedings does the court have the discretion to determine whether to 

adjudge the child to be a dependent of the court. Here, the record shows that 
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the court understood that statutory scheme and In re Ethan C. Therefore, 

there was no error. 

 

In re J.M. (2019) 40 Cal.App.5th 913 

District: 2 DCA , Division: 5 , Case #: B293382 , Opinion Date: 10/3/2019 

Case Holding:  

Reversal was required where juvenile court declined to take jurisdiction over 

minors after mother absconded with them for nine months following a 

removal order. Following reports of domestic violence and drug use in the 

home, the Department filed Welfare and Institutions Code section 300(a) and 

(b) petitions. The petitions alleged that mother and father had a history of 

engaging in violent altercations in the minors’ presence as well as a violation 

of a criminal restraining order. The petition also alleged that parents’ 

marijuana usage rendered them incapable of caring for the minors. The 

minors were released to mother’s care. About two weeks later, mother tested 

positive for amphetamine, methamphetamine, cocaine, and cannabis. Mother 

admitted only the marijuana use, but said it was occasional and not in the 

minors’ presence. When the Department obtained a removal order and 

attempted to detain the minors, mother left with the minors. The 

Department was unable to determine where the mother and minors were for 

the next nine months. When the Department obtained custody of the minors, 

they were placed with a relative. Neither parent cooperated with the 

Department, so the Department had been unable to ascertain whether there 

was ongoing domestic violence or drug use. The court dismissed the petition, 

stating that there was insufficient evidence of current risk. The Department 

filed a petition for supersedeas and an immediate stay of the dismissal order. 

The appellate court granted the petition and the stay, and then reversed the 

juvenile court’s dismissal order. The court erred when it dismissed a petition 

for lack of sufficient evidence of current risk when the reason why such 

evidence is lacking is because a parent absconded with her children and 

prevented the Department from monitoring their welfare. The juvenile court 

here issued a removal order based on probable cause to believe that the 

minors were at risk in mother’s home. Mother absconded with the minors 

after the removal warrants issued. Upon her return she missed additional 

drug tests. This was an unrebutted basis to infer mother’s drug use was 

continuing. Under the circumstances, no substantial evidence supported the 

court’s decision to decline to assume jurisdiction over the minors, returning 
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them to parents who were not present for the jurisdiction hearing and had 

unaddressed drug use problems.  

 

In re L.C. (2019) 38 Cal.App.5th 646  

District: 2 DCA , Division: 1 , Case #: B294490 , Opinion Date: 8/12/2019  

Case Holding:  

Evidence that a guardian used methamphetamine was insufficient to support 

dependency jurisdiction. Pedro was the six-year-old minor’s legal guardian. 

The Department filed a petition alleging that Pedro abused 

methamphetamine, and was therefore unable to care for the minor. DCFS 

put on evidence that Pedro tested positive for methamphetamine. Pedro 

admitted the methamphetamine use, but said he never used the drug or was 

intoxicated around the minor, and he left the minor in the care of another 

adult in the home when he went out and used methamphetamine. There was 

no evidence that the minor was anything but well cared for. The juvenile 

court sustained the petition. The appellate court reversed the orders, finding 

that the juvenile court erred in assuming jurisdiction over the minor for two 

reasons. No substantial evidence showed that Pedro abused 

methamphetamine and no substantial evidence showed that the minor was at 

substantial risk of physical harm as a result of Pedro’s methamphetamine 

use. The evidence showed only that Pedro used methamphetamine. There 

was no indicia of a substance abuse disorder. There was no evidence at all 

that Pedro ignored his parental responsibilities as a result of his occasional 

methamphetamine use, and no evidence that there was methamphetamine in 

the home where the minor lived. Physical harm is not presumed from a 

parent or guardian’s substance abuse. Use of methamphetamine without 

more cannot support jurisdiction.  

 

In re L.W. (2019) 32 Cal.App.5th 840 

District: 2 DCA , Division: 8 , Case #: B290992 , Opinion Date: 2/7/2019 

(publication status changed by the court from unpublished to published on 

2/28/2019)  

Case Holding:  

Where mother’s substance abuse was combined with instances of reckless 

conduct such as driving under the influence, there was sufficient evidence to 

support a jurisdiction order. Mother sought help from a physician to help her 

stop using cocaine. The physician referred the family to DCFS. The social 

worker visited the home and created a safety plan for mother. Under the 
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plan, mother agreed to refrain from using cocaine, and would allow an aunt 

to assist her in supervising the 13-year-old minor. The minor said she never 

saw mother use drugs. Subsequently, mother refused to test, and DCFS 

became aware of a fairly recent arrest for driving under the influence. Mother 

also said she was unable to enroll in a drug program because of her medical 

needs. DCFS filed a petition, alleging that mother was a current abuser of 

cocaine and frequent user of alcohol with prescription medication. The court 

found the petition true, and allowed the minor to remain in the home on the 

condition that mother comply with the case plan. On appeal, mother 

challenged the jurisdictional finding that her substance abuse caused or 

would cause a substantial risk of harm to the minor. The appellate court 

rejected the argument and affirmed the jurisdictional order. There was no 

evidence of past harm to the minor. The minor never saw any drugs at home, 

never saw mother abuse drugs, and felt safe living with her. All witnesses 

agreed that mother was a good parent. However, this was not a case 

involving substance abuse without more. Mother was arrested twice for 

driving under the influence, and convicted of reckless driving. These 

incidents provide a nexus between the substance abuse and a substantial risk 

of future harm to the minor. Further, the court could not say that the juvenile 

acted arbitrarily in authorizing formal supervision of the family. Mother’s 

substance abuse had gone from using prescription drugs to abusing a mixture 

of alcohol, prescription drugs, and cocaine. By the time of the jurisdiction 

hearing, she was not yet in treatment. 

 

In re Roger S. (2018) 31 Cal.App.5th 572 

District: 2 DCA , Division: 1 , Case #: B290290 , Opinion Date: 12/24/2018 

(publication status changed by the court from unpublished to published on 

1/23/2019)   

Case Holding:  

Juvenile court’s finding that minor was at risk of suffering serious physical 

harm as a result of mother’s neglectful conduct was not supported by 

substantial evidence where there was no nexus between the minor’s lack of 

hygiene and any medical or dental condition. A juvenile dependency petition 

was filed alleging that the minor was continuously found dirty with a foul 

body odor of urine and sweat, and repeatedly wore clothes to school which 

were too small and dirty. The juvenile court sustained the petition, removed 

the minor from mother, placed him with his father, and terminated 

jurisdiction. On appeal, mother challenged the sufficiency of the evidence 
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supporting the jurisdiction finding. The appellate court reversed the orders 

and remanded to family court for a hearing on custody and visitation. 

Nothing in the record showed that having body odor or wearing dirty clothes 

placed the minor at substantial risk of physical harm or illness. There was no 

nexus between the minor’s hygiene and any medical condition. Although 

respondent referenced mother’s drug use, and the minor’s academic issues, 

there were no such allegations in the petition. Even if there were, such 

allegations would not have supported jurisdiction because the evidence in the 

record does not show a nexus between those circumstances and a substantial 

risk of physical harm to the minor.   

 

In re Harley C. (2019) 37 Cal.App.5th 494 

District: 2 DCA , Division: 7 , Case #: B293323 , Opinion Date: 7/15/2019 

Case Holding:  

Juvenile court erred when it prohibited mother from testifying as a sanction 

for violation of a local rule regarding joint trial statements. At a jurisdictional 

hearing on a dependency petition, mother waived her right to a hearing and 

submitted on the social worker’s reports. The court sustained jurisdiction. 

Mother sought sole physical custody of the children, while the Department 

recommended termination of jurisdiction, with custody to father. At the 

disposition hearing, minor’s counsel changed its position and aligned with the 

Department’s recommendation. Mother requested to testify, but the court 

denied the request because mother had not filed a joint trial statement as 

was required by a local rule. Mother explained that the reason for her last 

minute request was minor’s counsel’s last minute change in recommended 

position. Mother also requested a continuance to file a joint trial statement. 

The court denied that request as well, and proceeded with the hearing, 

terminating jurisdiction with physical custody of the minor to father. The 

appellate court reversed and remanded for a new disposition hearing. Courts 

may apply only those local rules that are not inconsistent with the rules 

adopted and prescribed by the Judicial Council. Here, the local rule conflicted 

with California law. It promoted judicial efficiency over the policy favoring 

disposition of cases on their merits. The juvenile court mechanically applied 

the local rule to preclude mother from presenting relevant evidence on the 

question of the proper disposition of the children. Although the local rule 

itself was silent as to sanctions for violation of the courthouse rules, here the 

court applied the rule to prevent mother from presenting relevant evidence, 

which was a disproportionate sanction.  
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IV. Disposition 

 

A. Placement   

 

In re L.M. (2019) 39 Cal.App.5th 898 

District: 4 DCA , Division: 1 , Case #: D075120 , Opinion Date: 8/20/2019 

(publication status changed by the court from unpublished to published on 

9/12/2019)   

Case Holding:  

The juvenile court used the proper standard when it found that it would be in 

the best interest of a 10-month-old child to remove her from de facto parents 

and place her with sister’s adoptive parents. Four years prior to the minor’s 

birth, her older half-sibling had been placed with Mr. and Mrs. E., and 

subsequently adopted by them. When the minor was born testing positive for 

methamphetamine, the E.’s told the Agency they wanted her placed with her 

half-sibling in their home. Because the E.’s had recently moved to Florida, it 

took some time for them to be licensed as foster parents. Meanwhile, the 

minor was placed with Mr. and Mrs. S. The S.’s wanted to adopt the minor, 

and filed a request to be designated her de facto parents. The minor remained 

with the S.’s for 11 months, visiting her older half-sibling and the E.’s 

monthly. Meanwhile, the minor was removed from her mother, reunification 

services were bypassed, and a 366.26 hearing was set. The S.’s requested to 

be designated as the prospective adoptive parents. The ruling on termination 

of parental rights was deferred. Following five days of evidence including 

expert testimony, the court found that it was in the minor’s best interest to be 

removed from the S.’s so that she could be placed with the E.’s. Although both 

sets of parents provided excellent care, the “tipping point” was the 

relationship between the minor and her older sibling. On appeal, the S.’s 

asserted that the juvenile court erred by applying the wrong legal standard. 

They contended that the court first had to determine if it was in the minor’s 

best interest to be removed from their care, without regard to whether it was 

in her best interest to be placed with the E.’s. They argued that reversal was 

required because they provided excellent care and there was no cause for 

removal. The appellate court rejected the argument and affirmed. The 

overriding goal in any given case is whether removal from a current 

placement is in the minor’s best interest. Where, as here, there were two good 

competing placements, the decision of whether removal is in the minor’s best 

interest necessarily requires the court to evaluate which placement is best. 
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Here, there was substantial evidence that removal of the minor so that she 

could be placed with her sibling was in her best interest. Although there was 

testimony that a change in placement could cause disruption in development, 

there was also testimony that the minor would not be traumatized, and that 

growing up with a biological sibling would be a powerful and positive 

influence on her development. Since substantial evidence supported the 

court’s finding that removal was in the minor’s best interest, the court did not 

abuse its discretion.  

 

B. Denial of Reunification Services 

 

In re M.S. (2019) 41 Cal.App.5th 568 

District: 4 DCA , Division: 1 , Case #: D075278 , Opinion Date: 10/11/2019 

(publication status changed by the court from unpublished to published on 

10/30/2019)    

Case Holding:  

Termination of parental rights was reversed where the Department did not 

establish that mother’s whereabouts were unknown when it bypassed 

services and set a 366.26 hearing. The infant minor was detained at birth in 

an El Centro hospital when she was born testing positive for amphetamines 

and methamphetamines. Mother did not appear at a subsequent disposition 

hearing, and she was denied reunification services based on the juvenile 

court’s finding that her whereabouts were unknown. On appeal, mother 

contended that there was insufficient evidence to support the court’s finding 

that her whereabouts were unknown at the time of the 

jurisdiction/disposition hearing. The appellate court agreed, and reversed the 

order. First, while in the hospital after giving birth, mother told a social 

worker that she was unemployed and lived with her parents and three other 

children at her parents’ house in Mexicali. The Department confirmed the 

address and the parents’ contact information. Second, the Department knew 

that mother resided in Mexicali and had contacted the Mexican Consulate 

regarding its investigation. Third, the Department had sent notice of 

hearings by mail to mother at the Mexicali address. Neither the Department 

nor the juvenile court could reasonably conclude that mother’s whereabouts 

were unknown at the time of the jurisdiction and disposition hearing. If the 

Department believed that mother had moved away from the Mexicali 

address, it could have requested the assistance of the Mexican Consulate. It 

did not do so, and instead waited until two weeks before the hearing to make 
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cursory phone calls to local jails and hospitals. Since mother was wrongly 

denied reunification services, the order setting the 366.26 hearing was also 

error. The court’s errors in denying mother services and subsequently 

terminating mother’s parental rights were prejudicial. Mother and the minor 

were never given a reasonable opportunity through reunification services to 

create a parent-child bond or reunify. Remand of the matter to the juvenile 

court was required, with directions that mother be provided with a minimum 

of six months of reunification services. 

 

In re A.E. (2019) 38 Cal.App.5th 1124    

District: 4 DCA , Division: 2 , Case #: E070578 , Opinion Date: 8/21/2019  

Case Holding:  

Court abused its discretion by ordering reunification services where there 

was no evidence that services would be in minors’ best interest. The six 

minors, who were adopted by mother and father, were detained after one of 

the minors, A.E., was seen at a hospital for a skull fracture. The minors said 

that mother had disciplined A.E. by throwing him at a wall. The minors said 

that they were disciplined by being thrown at the walls or on the floor, and 

that parents spanked them with a wooden spoon or hit them. Section 300(a) 

and (j) petitions were sustained as to all the minors, and the court also found 

true allegations under subdivision (e) for A.E. The minors were removed from 

the parents. The juvenile court found the reunification bypass provision 

under section 361.5 (b)(5) applied as to A.E., and section 361.5(b)(6) applied 

as to the other minors. However, the court stated that the minors had been to 

many homes before they were adopted by mother and father, that they were 

special needs children, and that they were positively attached to the parents. 

It found therefore that it would be in the minors’ best interest to offer 

reunification services to the parents, and that the minors could safely be 

returned within 12 months. The minors appealed, contending that the record 

did not support a finding that reunification would be in their best interest, or 

that services would likely prevent reabuse. The appellate court agreed, 

finding that the juvenile court abused its discretion by ordering services. 

Although parents engaged in services, both continued to deny that they had 

ever abused the children or even had physically disciplined them. The record 

contained no evidence to suggest that reunification services would be effective 

in modifying the parents’ behavior. Further, the only evidence in the record 

that A.E. was positively bonded to his parents was a single statement from 

an instructional aide that the children “adored” their parents. Viewed in the 
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context of the rest of the evidence in the case, including the relatively brief 

time that A.E. had spent in his parents’ care and the evidence of his fear of 

them, that statement could not constitute substantial evidence of a close and 

positive attachment. The record did not contain competent testimony in 

support of the juvenile court’s order granting services, and remand was 

required with instructions to deny reunification services and set a 366.26 

hearing.  

 

In re I.A. (2019) 40 Cal.App.5th 19  

District: 4 DCA , Division: 2 , Case #: E071757 , Opinion Date: 9/18/2019  

Case Holding:  

The juvenile court erred when it ordered reunification services for parents 

who had already failed to reunify. The minors were removed in the third 

dependency action in three years. In the first case, the two minors (I and Is) 

were removed from mother and placed with father. In the second case, the I 

and Is were removed from father, and placed with mother. In this case, the 

minors and a third sibling (A.A.) were removed from mother for the same 

reasons as previously. The Department recommended to bypass reunification 

services pursuant to section 361.5(b)(10). The juvenile court agreed to bypass 

services as to A.A., but interpreted I and Is to be “the same child” under the 

statute and granted mother services as to those two minors. Counsel for I and 

Is appealed, contending that the juvenile court erred in finding the bypass 

provisions did not apply in their case. The appellate court agreed and 

reversed the order granting services. The bypass provisions under section 

361.5(b)(10) apply to the “same child” or “same children.” Both I and Is were 

removed, returned, and again removed from parent custody simultaneously. 

Reunification services should be offered to those families who are most likely 

to be reunited. In this case, providing additional services is fruitless. Section 

361.5(b)(10) should be interpreted consistent with its legislative intent. The 

juvenile court’s order granting services was unquestionably not in the best 

interest of either child, and was inconsistent with legislative intent. 

Therefore reversal with directions to deny services and set a section 366.26 

hearing was required.  
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C. Restraining Order 

 

In re A.M. (2019) 37 Cal.App.5th 614 

District: 2 DCA , Division: 2 , Case #: B293062 , Opinion Date: 6/26/2019  

(publication status changed by the court from unpublished to published on 

7/18/2019)    

Case Holding:  

Evidence of sexual abuse was sufficient to justify the issuance of an order 

restraining father from having any kind of contact with minor. In May 2018, 

mother filed a request for restraining order against father following the 

minor’s reports that father had been sexually abusing her for years. In June 

2018, the Department filed a petition alleging father’s sexual abuse. It 

alleged also that mother had failed to protect the minor. The juvenile court 

detained the minor from father, and released her to mother. It then 

considered the request for a restraining order. The juvenile court struck the 

allegations against mother and sustained the petition. It removed the minor 

from father and ordered no reunification services. The court ordered 

visitation with the minor’s sibling, but the court granted the restraining 

order prohibiting father from having any contact with the minor of any kind 

for two years. Father appealed, arguing there was no credible evidence that 

an order restricting all communication between minor and him was necessary 

to ensure her safety. The appellate court rejected the arguments and 

affirmed. The evidence established that father sexually abused the minor 

over many years. Father denied the abuse and did not understand the 

damage he had caused to the minor. The minor did not want to see her 

father. There was sufficient evidence that any contact between father and the 

minor would jeopardize the minor’s emotional and psychological safety. If 

father had contact with the minor, the evidence suggested a risk that he 

would try to manipulate her into seeing him. There was therefore a sufficient 

basis to conclude that the minor’s safety would be at risk but for the 

restraining order.  
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D. Non Custodial Parent - Removal from and Placement With 

 

In re Adam H. (2019) 43 Cal.App.5th 27 

District: 2 DCA , Division: 5 , Case #: B298289 , Opinion Date: 11/20/2019 

(publication status changed by the court from unpublished to published on 

12/6/2019)  

Case Holding: 

Reversal for a new disposition hearing was required where juvenile court 

removed minor from noncustodial father under section 361, subdivision (c), 

instead of section 361.2, subdivision (a). The minor was removed from his 

mother's care and custody due to abuse by mother and due to the conditions 

in her home. The Department filed a petition alleging mother's substance 

abuse and emotional abuse, and father's criminal history. At the time of the 

detention hearing, the Department had not located father. When father 

appeared, he asked for custody of Adam. He was employed and living with his 

fiancee. He tested negative for drugs. The court sustained the petition, but 

dismissed the allegation concerning father. The Department opposed 

placement with father because Adam was just beginning to get to know him. 

The juvenile court removed Adam from the custody of both parents under 

section 361, subdivision (c). Father appealed, arguing that the court applied 

the wrong statute: since father was a noncustodial parent, the court should 

have evaluated whether Adam should have been placed with him under 

section 361.2. The Department conceded the error, but argued it was 

harmless. The appellate court reversed the orders. Section 361.2 governed 

father's request that Adam be placed in his custody. Since Adam did not live 

with father, the court was required under section 361.2, subdivision (a), to 

place Adam with father unless such placement would be detrimental to his 

well-being. The juvenile court's comments at the hearing show that the court 

only found that it would be premature to place Adam with father. The minor 

was doing well in his father's care during unmonitored visits. The appellate 

court declined to decide whether the record supported a finding of detriment. 

Instead, it remanded to the juvenile court to consider the facts within the 

appropriate statutory provision. 
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In re C.M. (2019) 38 Cal.App.5th 101 

District: 2 DCA , Division: 5 , Case #: B291817 , Opinion Date: 7/31/2019  

Case Holding:  

Family Code section 3044, and its rebuttable presumption against custody 

awards to perpetrators of domestic violence, does not apply to dependency 

proceedings. The Department filed a petition to make the minor, C.M., and 

his half sibling, N.M., dependents of the court following a series of domestic 

violence incidents between mother and N.M.’s father. C.M.’s father sought 

custody of C.M. C.M. was placed in his father’s home. At the disposition 

hearing, the Department recommended terminating jurisdiction and giving 

sole physical custody to father, with monitored visits for mother, and joint 

legal custody. Father objected to joint legal custody, arguing that Family 

Code section 3044 states that joint legal custody is presumptively not in the 

minor’s best interest when there has been a history of domestic violence. 

Father requested sole legal custody, and minor’s counsel joined in father’s 

request, noting the parents’ inability to make decisions together. The court 

maintained the joint legal custody order. On appeal, father contended that 

the juvenile court erred when it ordered mother and father to share joint 

legal custody despite the presumption against joint custody set forth in 

Family Code section 3044. The appellate court rejected the argument. The 

Family Code presumption is inapplicable to dependency proceedings. 

Dependency proceedings are governed by the Welfare and Institutions Code, 

and guided by the totality of the circumstances in issuing orders that are in 

the child’s best interest. Father also argued that even without the 

presumption, the joint legal custody order was an abuse of discretion. The 

court rejected that argument as well. There was sufficient evidence in the 

record to support the court’s determination that on balance, it was in C.M.’s 

best interest for his mother to have joint legal custody. She was his primary 

caretaker from birth until the age of five, and they shared a close bond. 

 

E. Termination of Jurisdiction 

  

In re K.T. (2019) 42 Cal.App.5th 15 

District: 4 DCA , Division: 2 , Case #: E072082 , Opinion Date: 11/12/2019  

Case Holding:  

The distant relatives of a dependent child had standing to appeal trial court’s 

order under section 387; also, they had standing to appeal the denial of their 

section 388 petition. The minor was placed with relatives, the B’s, when he 
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was removed from his mother at the age of nine months. While residing with 

them, he was diagnosed with a subdural hematoma. Meanwhile, the B’s 

began refusing to communicate with the social worker, who they felt had 

insulted them. The Department detained the minor, placed him in a special 

health care needs foster home, and filed a 387 petition. The B’s filed a 388 

petition, asking the court to return the minor. The juvenile court denied the 

388 petition, finding that the B’s had not shown they were qualified as a 

special health care needs foster home. It granted the 387 petition, finding 

that communication had broken down between the B’s and the Department. 

The B’s appealed the order. On appeal, the Department argued that the B’s 

lacked standing to appeal, citing In re Miguel E. (2004) 120 Cal.App.4th 521. 

The appellate court rejected the argument and found that the B’s had 

standing to bring the appeal. In general, a person from whom a child has 

been removed under section 387 lacks standing to challenge the removal. 

However, when that person is a relative, the relative has standing to appeal 

from a refusal to place a child with him or her, an argument that Miguel E. 

did not consider. The test for granting a section 387 petition has two 

alternative prongs: that the previous disposition has not been effective, or 

that placement with a relative is not appropriate under section 361.3. If the 

trial court sustains the petition based on the second prong, then it is 

effectively denying the relative’s request for placement under section 361.3. 

Therefore, under Cesar V. v. Superior Court (2001) 91 Cal.App.4th 1023, 

when a child is removed from a placement with a relative under section 387, 

the relative has standing to appeal. Also, the B’s were parties to the 

proceeding, and when their petition was denied, the B’s were aggrieved. 

Hence, they also had standing to appeal the denial of their section 388 

petition. (In the unpublished portion of the opinion, the appellate court 

rejected the B’s contentions and affirmed the orders.) 

 

In re N.O. (2019) 31 Cal.App.5th 899 

District: 4 DCA , Division: 1 , Case #: D074064 , Opinion Date: 1/30/2019  

Case Holding:  

Termination of jurisdiction was proper where minor’s counsel did not show 

conditions still existed that would justify the court’s initial assumption of 

jurisdiction over the minor. Following mother’s arrest at the border for 

smuggling marijuana, the minor was placed by a California juvenile court 

with grandmother in Mexico. Mother returned to Mexico and participated in 

services through the Mexican Agency, DIF. The services were ordered and 
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overseen by the juvenile court and the Agency in San Diego. The minor was 

returned to mother’s care. After a domestic violence incident between mother 

and the minor’s father, the Agency recommended additional services. Several 

months later, the Agency recommended termination of jurisdiction pursuant 

to Section 364(c). A DIF social worker had assessed mother and minor, and 

reported the minor was doing well in her care. Mother had completed all her 

services ordered by the Agency. However, minor’s counsel opposed 

termination of jurisdiction, noting that the Agency had no recent contact with 

mother, and DIF had been unresponsive regarding whether it had provided 

the domestic violence services. The juvenile court found that minor failed to 

show that conditions still existed that would justify the court’s initial 

assumption of jurisdiction over her, and terminated jurisdiction. On appeal, 

minor’s counsel contended that the juvenile court’s finding was not supported 

by substantial evidence. The appellate court rejected the argument, finding 

that the test to be applied is not whether substantial evidence supports the 

termination of jurisdiction, but whether the minor can show by undisputed 

facts that the juvenile court erred as a matter of law when it terminated 

jurisdiction over the minor. Under section 364, the juvenile court determines 

whether the dependency should be terminated based on the totality of the 

evidence, including the reports of the social worker. Here, the social worker 

reported that the minor was close to her mother, and that mother had been 

able to provide a safe, loving environment for the minor. The evidence also 

showed that mother had separated and moved away from father. The fact 

that minor and mother had fallen out of touch with the Agency was not proof 

that the conditions giving rise to the dependency action still existed. The 

minor did not satisfy her burden of proof to show those conditions still 

existed. Thus, the juvenile court’s order terminating jurisdiction was proper. 

 

V. UCCJEA 

 

In re E.W. (2019) 37 Cal.App.5th 1167 

District: 2 DCA , Division: 8 , Case #: B295083 , Opinion Date: 7/29/2019  

Case Holding:  

The California court which issued custody orders involving the minor had 

exclusive, continuing jurisdiction under the UCCJEA. Mother and father 

were divorced. Under a Family Court order issued in California in 2014, the 

parents shared joint legal custody of the minor. The minor lived with mother 

in South Carolina, and spent nine weeks during the summers with father in 
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Los Angeles. During a visit to Los Angeles, the minor disclosed allegations of 

physical abuse by mother. The juvenile court in Los Angeles declared the 

minor a dependent, removed him from mother, released him to father, and 

terminated jurisdiction with a custody order giving father sole legal and 

physical custody. The court ordered no visitation with mother. On appeal, 

mother claimed that under the UCCJEA, the court had no jurisdiction to 

make the orders because California was not the child’s “home state” under 

the UCCJEA when the dependency proceeding began, as he had not lived in 

California for the six months prior to the initiation of the dependency action. 

The appellate court rejected the argument and affirmed. The UCCJEA takes 

a strict first in time approach to jurisdiction. Once the court has made a child 

custody determination, that court has exclusive continuing jurisdiction. Here, 

the dependency action was not the “initial child custody determination.” An 

Orange County court made the original custody order in 2014, and there were 

no conditions requisite for termination of California’s exclusive continuing 

jurisdiction.  

 

VI. Supplemental Petition (387) 

 

In re D.D. (2019) 32 Cal.App.5th 985 

District: 3 DCA , Case #: C086808 , Opinion Date: 2/20/2019  

(publication status changed by the court from unpublished to published on 

3/6/2019)  

Case Holding:  

Sufficient evidence supported removing minors from mother on a 387 petition 

where mother continued inappropriate physical discipline with the minors 

and refused to allow the Department access to them. A dependency 

proceeding was initiated concerning the four minors in 2016 based on 

physical abuse and excessive discipline by mother. The juvenile court 

removed the minors and ordered reunification services. The children were 

eventually returned to mother in 2017, though they remained dependents. 

Shortly thereafter, there were two more emergency referrals for excessive 

discipline. Mother refused to allow the emergency response social worker to 

enter the home. The social worker also reported that she received a text 

message from one of the minors concerning inappropriate discipline, and 

begging the social worker to remove her from the home. The Department filed 

a supplemental petition under section 387 to remove the minors from 

mother’s custody. The court sustained the petition and the minors were 
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removed. The court denied further reunification services, noting that mother 

had run out of time for reunification. On appeal, mother contended that 

insufficient evidence supported the court’s finding that returning the children 

to her care was ineffective in protecting them. The appellate court rejected 

that argument because the evidence showed that mother had used chili juice 

to punish one minor, put a bar of soap in another’s mouth, grabbed items 

from one minor, and had placed her foot on another. Further, mother refused 

to allow an emergency response social worker to investigate the multiple 

child abuse referrals received after the minors were returned. Based on the 

evidence presented, mother had made little progress since the initiation of 

the dependency. These findings served as the basis for sustaining the 

supplemental petitions and removal of the minors. Mother also contended 

that the facts were insufficient to show that the court’s prior placement order 

was not effective in protecting the children. She contended the acts were not 

abusive or harmful and that parents are permitted to physically discipline 

their children. The appellate court rejected this argument, finding that 

although each incident alone might not have rendered the prior placement 

ineffective, the court could consider the totality of mother’s inappropriate 

physical discipline methods, particularly given her history. That, combined 

with mother’s refusal to allow the Department access to the children, was 

sufficient to support the juvenile court orders. Substantial evidence also 

supported the finding that reasonable efforts had been made to prevent the 

need for removal, as mother was provided with extensive services.  

 

VII. ICWA 

 

In re L.D. (2019) 32 Cal.App.5th 579 

District: 6 DCA , Case #: H045544 , Opinion Date: 1/24/2019  

(publication status changed by the court from unpublished to published on 

2/25/2019)  

Case Holding:  

A challenge to the sufficiency of ICWA notice was not timely where it was 

raised in an appeal from a jurisdictional order not related to or premised on 

any ICWA finding. The Agency filed a dependency petition on behalf of the 

nine-year-old minor based on abuse by mother and mother’s boyfriend. ICWA 

notices were sent to several tribes. The minor was declared a dependent of 

the court. A restraining order against mother issued, which included a 

requirement that she surrender her handgun. Mother waived reunification 
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services and the court set a 366.26 hearing. At a subsequent hearing on the 

restraining order, mother failed to show proof that the gun had been 

surrendered, in violation of the restraining order. Since mother was in 

custody on criminal charges arising from abuse of the minor, the court did not 

lift the restraining order, but agreed to revisit the matter if mother showed 

proof of surrendering her handgun. Mother appealed the court’s finding that 

she was in violation of the restraining order. However, on appeal, mother did 

not address the restraining order, but argued that ICWA compliance was 

insufficient. Mother, relying on In re Isaiah W. (2016) 1 Cal.5th 1, argued 

that an appellate challenge to an ICWA finding may be raised at any time. 

The appellate court rejected the argument. The reasoning of Isaiah does not 

extend to the situation here, where the order made at the gun surrender 

hearing is not premised on any ICWA finding. Further, the appeal is moot 

because the Department sent amended ICWA notices based on new 

information concerning mother’s Indian ancestry.   

 

In re N.G. (2019) 27 Cal.App.5th 474 

District: 4 DCA , Division: 2 , Case #: E070338 , Opinion Date: 9/21/2019 ,  

Case Holding:  

The juvenile court has a continuing and affirmative duty to inquire whether 

a child may be an Indian child; reversal was required where there was an 

incomplete inquiry despite available information. When the minor was taken 

into protective custody, father filed a notice indicating that he may have 

Blackfeet or Navajo Indian ancestry, with a notation stating that he was “not 

exactly sure.” Also, the minor’s paternal grandfather reported that his 

grandfather was Native American and the tribe was “out of Michigan.” The 

Agency noticed the Blackfeet Tribe of Montana, the Navajo Nation, the 

Colorado River Indian Tribes, and the Colorado River Tribal Council. The 

notices included no other identifying information concerning the minor’s 

paternal lineal ancestors. The court found that ICWA notice had been given 

and that ICWA did not apply. Before the court made this finding, the Agency 

reported that father told the Agency he had been in contact a year earlier 

with paternal cousins who were registered members of the Cherokee tribe, 

and that he and grandfather may have Cherokee ancestry. Father was 

subsequently killed in a motorcycle accident. The record did not show that 

any ICWA notices were given to any federally recognized Cherokee tribes or 

the BIA. The record did not show the Agency attempted to interview father, 

paternal grandfather, or any of the cousins or any other persons in order to 
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obtain the names and other identifying information concerning the minor’s 

paternal lineal ancestors. Further, mother’s whereabouts were unknown 

when the minor was taken into protective custody. But the Agency and 

mother were in contact some months later, and the record did not show that 

mother ever completed or that the Agency asked her to complete a Parental 

Notification of Indian Status form, or asked her whether she had any Indian 

ancestry. The Agency was also in contact with a maternal uncle, but the 

record did not show he was asked for identifying information concerning the 

maternal lineal ancestors. Mother appealed from the order terminating her 

parental rights, contending that the juvenile court erroneously failed to 

ensure the Agency fully investigated the minor’s paternal lineal ancestry and 

sent ICWA notices to all federally recognized Cherokee tribes and the BIA. 

The appellate court agreed and reversed the orders. On remand, the court 

was ordered to fully investigate the minor’s paternal lineal ancestry and 

include any newly discovered information in the ICWA notices to all the 

Cherokee tribes, the BIA, and all previously noticed tribes. The Agency was 

also ordered to inquire whether the minor had maternal Indian ancestry, and 

if so, send appropriate ICWA notices. Juvenile courts and protective agencies 

have an affirmative and continuing duty to inquire whether a child for whom 

a petition has been filed is an Indian child. Here, the record failed to show 

that the Agency ever attempted to inquire whether there was Indian ancestry 

on the maternal side, or attempted to contact the paternal cousins it knew 

about for identifying information concerning the minor’s ancestors. Further 

there was no record of notice to the Cherokee tribes. The Agency had a duty 

to make all inquiries into the minor’s Indian ancestry, and the record did not 

show this was done.  

 

VIII. Review Hearings 
 

In re M.F. (2019) 32 Cal.App.5th 1 

District: 4 DCA , Division: 1 , Case #: D074260 , Opinion Date: 1/11/2019 

(publication status changed by the court from unpublished to published on 

2/5/2019)    

Case Holding:  

Juvenile court did not err by extending services past the 18-month review 

hearing date for a minor under three where the Agency did not provide 

reasonable services. At a 12-month review hearing, the juvenile court found 

that reasonable services had not been provided to father, and ordered the 
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Agency to extend the reunification period for an additional six-month period, 

setting the 18-month review hearing more than 23 months after the two-

year-old minor first entered foster care. The minor appealed, challenging the 

reasonable services finding, and contending that the juvenile court lacked the 

authority to order continued services beyond the 18-month review date 

absent special circumstances not present here. The appellate court affirmed 

the findings and orders. Although significant services were provided to 

father, the record contains substantial evidence to support the juvenile 

court’s finding. The Agency did not provide services that were specifically 

tailored to mitigate the risk to the minor caused by his parents’ volatile 

relationship and mother’s drug use. Although providing a list of therapists to 

father was a good starting point, appropriate services for him were 

inaccessible and the error was compounded by the social worker’s lack of 

response. The record shows that the social worker was aware of father’s 

problems securing therapy but did not assist him in a timely manner. 

Further, the social worker’s decision not to proceed with expanded visitation 

because of the conditions in the home supported the juvenile court’s order. If 

the Agency believed lack of electricity in the home presented a risk to the 

minor, it should have offered assistance to father instead of cancelling 

expanded visitation. The record contained substantial evidence to show the 

Agency did not provide reasonable services to father. The minor also 

contended there was no evidence in the record to show that an extended 

reunification period would mitigate the ongoing risk factors to the minor, and 

therefore the court erred by extending the reunification period beyond the 18-

month review date. The appellate court rejected this argument as well, 

finding that where reasonable services have not been provided to the parent, 

the court is not required to assess the likelihood of reunification before it 

extends services. Even if such a finding were necessary, there was ample 

evidence to show a substantial probability that an extended time period 

would allow the minor to be returned to his father. The juvenile court may 

also continue services to the 24-month review date based on a no reasonable 

services finding. 
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IX. Visitation 

             

In re J.P. (2019) 37 Cal.App.5th 1111 

District: 6 DCA , Case #: H046491 , Opinion Date: 7/26/2019   

Case Holding:  

Juvenile court has discretion to order visitation between nonparent and a 

child where it is in the child’s best interest. J.P and his younger half-brother 

were taken into custody following mother’s arrest for driving under the 

influence. Mother’s ex-boyfriend Albert was the younger minor’s biological 

father. He was not J.P.’s biological father, but he wanted to legally adopt him. 

J.P’s biological father had no contact with him. At the six-month review 

hearing, the minors were returned to mother. Albert had been visiting both 

minors, and the children had a bonded relationship with him. Following a 

hearing, the juvenile court held that Albert did not qualify to be J.P.’s 

presumed parent. Albert requested visitation with J.P., which mother 

opposed. The Department supported the visitation order because the minors 

had been visiting Albert together, and J.P. had a bond with Albert. The court 

concluded that it was in J.P.’s best interest to have visitation with Albert, 

and ordered weekly visitation when his half-brother was also visiting. On 

appeal, mother argued that the juvenile court abused its discretion by 

ordering visitation between J.P. and Albert. Mother contended that Albert 

was not a presumed parent, de facto parent, or NREFM seeking to be 

considered for placement. Alternatively, mother argued that even if the 

juvenile court could order visitation for a nonparent, it was inappropriate 

under the circumstances of this case. The appellate court rejected the 

argument and affirmed the visitation order. Although there are no statutes 

that directly authorize the juvenile court to make such orders, the visitation 

order was within the juvenile court’s power to make reasonable orders. There 

is nothing precluding the juvenile court from ordering visitation if it is 

reasonably related to J.P.’s care and is in his best interest. Here, the record 

reflected that the juvenile court expressly determined that visits between 

Albert and J.P. were in J.P.’s best interest, and this finding was supported by 

evidence in the record. J.P. had a bond with Albert and had called him 

“daddy.” The visitation reports showed that J.P. was comfortable with Albert 

and that Albert was actively involved with both minors. There was sufficient 

evidence supporting the juvenile court’s determination that ordering visits 

with Albert would be in J.P.’s best interest, and therefore there was no abuse 

of discretion. 
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X. Petition for Modification (388) 

 

In re J.F. (2019) 39 Cal.App.5th 70 

District: 4 DCA , Division: 2 , Case #: E072301 , Opinion Date: 8/26/2019  

Case Holding: 

Where father’s notice of appeal explicitly stated it was from the 366.26 

hearing, the appellate court could not liberally construe it to review an 

earlier order denying father’s 388 petition. Father’s 388 petition was denied 

on January, 22, 2019. Father’s parental rights were terminated on March 7, 

2019. Father filed a notice of appeal the same day, indicating that the appeal 

was from the order terminating parental rights. On appeal, father argued 

that the juvenile court abused its discretion when it summarily denied the 

January 388 petition. The appellate court found that it lacked jurisdiction to 

address the merits of father’s argument. Father did not actually appeal from 

the order denying the 388 petition, and the notice of appeal from the 366.26 

hearing cannot be liberally construed to embrace that order. The policy of 

liberally construing a notice of appeal in favor of its sufficiency does not apply 

if the notice is so specific it cannot be read as reaching a judgment or order 

not mentioned at all. Here, the notice of appeal made no mention of the 

January 22 order, and expressly stated that the appeal was from the order 

terminating parental rights. Even though father properly appealed from the 

termination order, his brief provided no arguments whatsoever as to the 

termination of parental rights, but only argued that the 388 petition was 

improperly denied. Therefore, his challenge to the order terminating his 

parental rights is deemed waived, and the order affirmed. 

 

M.L. v. Superior Court (2019) 37 Cal.App.5th 390 

District: 1 DCA , Division: 1 , Case #: A156130 , Opinion Date: 4/2/2019 

(publication status changed by the court from unpublished to published on 

7/3/2019)  

Case Holding:  

Although a section 388 petition was not the most appropriate means to 

modify a disposition order, it was within the court’s discretion to grant the 

petition and remove the minors. Dependency proceedings were initiated in 

2014 involving the minors, who were placed with their parents. Family 

maintenance reviews continuously took place, and there were various 

allegations of mistreatment of the minors. In 2018, the Department filed a 

modification petition pursuant to Welfare and Institutions Code section 388, 
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requesting that the minors be detained because of the risk of harm in the 

home. The juvenile court granted the petition and removed the minors. Both 

parents filed writ petitions, contending that the removal order was 

procedurally defective because it went beyond the scope of the modification 

request before the court. The appellate court disagreed and found no 

procedural defect in the juvenile court’s removal order. Even though the 

petition requested the minors be “detained” rather than “removed,” the 

petition did state that the minors were at substantial risk of harm, and 

counsel for the minors supported the request. Under those circumstances, the 

challenged section 388 petition adequately encompassed the potential 

removal of the minors. Even if the removal did exceed the scope of the relief 

sought, the juvenile court has the inherent authority to modify or set aside its 

order sua sponte as circumstances warrant and there has been notice to the 

parties. Here, petitioners had notice and opportunity to challenge the 

removal at the section 388 hearing, including the right to present evidence 

and confront witnesses, and they did so.  

 

XI. Termination of Parental Rights under Section 366.26 

 

In re Caden C. (2019) 34 Cal.App.5th 87 REVIEW GRANTED (see below) 

District: 1 DCA , Division: 4 , Case #: A153925, A154042 , Opinion Date: 

4/9/2019  

Case Holding:  

Juvenile court’s reliance on the beneficial relationship exception was an 

abuse of discretion due to the mother’s unresolved substance abuse issues. 

Mother’s services had been terminated by the time of the permanency 

planning hearing in this dependency action. The 10-year-old minor was doing 

well in his placement and had a relationship with his caretaker. He was not 

displaying any mental health or behavioral issues, and the caretaker 

expressed a desire to adopt. The social worker opined that the minor was 

doing better than he had ever been. Mother’s visits had been reduced to once 

a month, and were generally appropriate. Mother, however, continued to 

have difficulties with substance abuse. The minor had mixed feelings about 

the adoption, and was tearful when told he could not live with his mother. 

The Department believed the placement was appropriate, but that the minor 

would need ongoing support to address the trauma and separation from his 

mother. A bonding report concluded that the minor was strongly attached to 

his mother, consistently missed her, and longs to be with her. A loss of 
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contact with mother would be traumatic and have a harmful effect on him. 

The juvenile court ordered the minor into a permanent plan of long term 

foster care. The minor and the Agency appealed, contending that the juvenile 

court erred when it determined that mother had successfully established the 

beneficial relationship exception to adoption. The appellate court agreed and 

reversed. The court found that substantial evidence supported the juvenile 

court’s implicit finding that a beneficial relationship existed between the 

minor and mother. However, the juvenile court abused its discretion when it 

found that the relationship provided a compelling reason to forgo termination 

of parental rights. Mother had not resolved her substance abuse issues and 

had exhibited a lack of awareness of the negative impact of drug usage on her 

ability to parent. Also, the juvenile court gave short shrift to evidence that 

long-term foster care posed substantial risk of further destabilizing a 

vulnerable child, fostered the unhealthy interactions between mother and the 

minor, and robbed the minor of a permanent home with an exceptional 

caregiver. Long-term foster care was not in the minor’s best interests. The 

court reversed the judgment and remanded for a new permanency planning 

hearing.  

  

Editor’s Note: On 7/24/2019, the California Supreme Court granted review in 

this case (S255839) on the following issues: (1) What standard of review 

governs appellate review of the beneficial parental relationship exception to 

adoption? (2) Is a showing that a parent has made progress in addressing the 

issues that led to dependency necessary to meet the beneficial parental 

relationship exception?  

 

In re M.S. (2019) 41 Cal.App.5th 568  

District: 4 DCA , Division: 1 , Case #: D075278 , Opinion Date: 10/11/2019 , 

DAR #: 10124 

(publication status changed by the court from unpublished to published on 

10/30/2019)  

Case Holding:  

Termination of parental rights was reversed where the Department did not 

establish that mother’s whereabouts were unknown when it bypassed 

services and set a 366.26 hearing. The infant minor was detained at birth in 

an El Centro hospital when she was born testing positive for amphetamines 

and methamphetamines. Mother did not appear at a subsequent disposition 

hearing, and she was denied reunification services based on the juvenile 
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court’s finding that her whereabouts were unknown. On appeal, mother 

contended that there was insufficient evidence to support the court’s finding 

that her whereabouts were unknown at the time of the 

jurisdiction/disposition hearing. The appellate court agreed, and reversed the 

order. First, while in the hospital after giving birth, mother told a social 

worker that she was unemployed and lived with her parents and three other 

children at her parents’ house in Mexicali. The Department confirmed the 

address and the parents’ contact information. Second, the Department knew 

that mother resided in Mexicali and had contacted the Mexican Consulate 

regarding its investigation. Third, the Department had sent notice of 

hearings by mail to mother at the Mexicali address. Neither the Department 

nor the juvenile court could reasonably conclude that mother’s whereabouts 

were unknown at the time of the jurisdiction and disposition hearing. If the 

Department believed that mother had moved away from the Mexicali 

address, it could have requested the assistance of the Mexican Consulate. It 

did not do so, and instead waited until two weeks before the hearing to make 

cursory phone calls to local jails and hospitals. Since mother was wrongly 

denied reunification services, the order setting the 366.26 hearing was also 

error. The court’s errors in denying mother services and subsequently 

terminating mother’s parental rights were prejudicial. Mother and the minor 

were never given a reasonable opportunity through reunification services to 

create a parent-child bond or reunify. Remand of the matter to the juvenile 

court was required, with directions that mother be provided with a minimum 

of six months of reunification services. 

 

XII. Adoptability under Section 366.26  

 

In re B.D. (2019) 35 Cal.App.5th 803 

District: 1 DCA , Division: 4 , Case #: A155254 , Opinion Date: 5/24/2019  

Case Holding:  

A stipulated reversal was not sufficient as the basis for resolving the appeal 

where the Department violated statutory obligations by omitting evidence 

material to the issue of adoptability. A month after the juvenile court 

terminated parents’ rights to the minor in reliance on the Department’s 

recommended finding that the minor was likely to be adopted by the foster 

parents, the minor was removed from the foster parents’ home. It was 

discovered that the minor had recently suffered physical abuse in the home. 

During the proceedings that followed, the juvenile court learned that more 
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than a year earlier the Department had conducted a prior investigation of 

sexual abuse in the home, yet failed to disclose it at the 366.26 hearing. It 

was also discovered that the .26 report omitted information concerning a 

foster parent’s criminal record and prior prison term for a violent offense, and 

that family members who had lived in the home with the minor were alleged 

to have committed sexual abuse. Also, the foster parent’s parental rights had 

previously been terminated to his sons. The social worker saw no need to 

mention these things because the foster parents were licensed care providers. 

The juvenile court refused to return the minor to the foster parents’ custody. 

On appeal from the parental rights termination, mother moved that the court 

take notice of the post-termination proceedings. The appellate court directed 

the parties to address whether the criteria for issuance of a writ of error 

coram vobis were satisfied. At that point, the Department (which had 

previously opposed the 909 motion) stipulated to a reversal of the judgment. 

The appellate court declined to accept the stipulated reversal, noting that it 

was “concerned about the broader public interest.” The court held that the 

Department breached its statutory obligation to provide a full, fair, and even-

handed assessment of adoptability, and that breach violated the minor’s due 

process rights. By withholding evidence material to the determination of 

adoptability, the Department added what would likely be another year onto 

the timetable before the minor’s permanency is decided. The juvenile court 

was ordered to conduct a new 366.26 hearing.  

 

XIII. Termination of Parental Rights under Family Code Section 

7822 

 

In re H.D. (2019) 35 Cal.App.5th 42  

District: 4 DCA , Division: 2 , Case #: E070576 , Opinion Date: 5/8/2019  

Case Holding:  

Where mother let father have custody of minors while she worked on her 

substance abuse problems, there was insufficient evidence that she intended 

to abandon the minors within the meaning of the statute, and parental rights 

termination was reversed. Mother and father were married for three years 

and had two daughters together. After they divorced, the court awarded 

primary custody to mother with visits to father. Father remarried, and the 

girls lived with father and stepmother for a month while mother participated 

in alcohol treatment. Mother and father agreed to a shared custody 

arrangement thereafter. In 2016, father suspected mother was using drugs 
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and sought an order granting him temporary sole custody. Mother agreed she 

was using methamphetamine and agreed to the amended custody order. 

Mother repeatedly tried to visit or speak with the girls, but father refused to 

allow contact on a therapist’s advice. At a subsequent hearing, mother 

stipulated to father having sole custody with supervised visitation for her if 

she tested negative for drugs. For the next year, mother underwent 

treatment for alcohol and methamphetamine addiction. When she finished 

the rehabilitation, she filed a request to modify the custody order, seeking 

shared custody. Two weeks later, stepmother filed petitions to free the girls 

from mother’s custody and control under Family Code section 7822, so she 

could adopt them. Mother opposed the petitions and explained her recent 

absence from the girls’ lives: she had never intended to abandon them; she 

had agreed to the custody orders because she believed that she could regain 

custody when she got clean. She had been sober for 14 months and was trying 

to reunify with her daughters in family court. She wanted to be sure she 

could maintain sobriety before coming back to court to reestablish her 

parental rights. The trial court concluded that mother had abandoned her 

daughters within the meaning of section 7822, subdivision (a)(3) and 

terminated her parental rights. On appeal, mother argued that the record 

contained insufficient evidence that she “left” her daughters with the intent 

to abandon them. The appellate court agreed and reversed the order. The 

record does not support a finding that mother voluntarily relinquished her 

parental role. Instead, it suggests she temporarily suspended her parental 

duties to address the obstacles to her ability to fulfill her role as mother. 

Further, the record contains uncontradicted evidence that mother never 

intended to abandon her daughters. After becoming and remaining sober, 

mother immediately returned to family court to regain custody. Mother’s 

attempts to contact her daughters, her diligence in treating her addictions, 

her attempt to regain custody in family court, and her payment of support 

when she was able preclude a finding of abandonment. 

 

XIV.  Post Permanency Issues 

  

In re B.D. (2019) 35 Cal.App.5th 803 

District: 1 DCA , Division: 4 , Case #: A155254 , Opinion Date: 5/24/2019  

Case Holding:  

A stipulated reversal was not sufficient as the basis for resolving the appeal 

where the Department violated statutory obligations by omitting evidence 
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material to the issue of adoptability. A month after the juvenile court 

terminated parents’ rights to the minor in reliance on the Department’s 

recommended finding that the minor was likely to be adopted by the foster 

parents, the minor was removed from the foster parents’ home. It was 

discovered that the minor had recently suffered physical abuse in the home. 

During the proceedings that followed, the juvenile court learned that more 

than a year earlier the Department had conducted a prior investigation of 

sexual abuse in the home, yet failed to disclose it at the 366.26 hearing. It 

was also discovered that the .26 report omitted information concerning a 

foster parent’s criminal record and prior prison term for a violent offense, and 

that family members who had lived in the home with the minor were alleged 

to have committed sexual abuse. Also, the foster parent’s parental rights had 

previously been terminated to his sons. The social worker saw no need to 

mention these things because the foster parents were licensed care providers. 

The juvenile court refused to return the minor to the foster parents’ custody. 

On appeal from the parental rights termination, mother moved that the court 

take notice of the post-termination proceedings. The appellate court directed 

the parties to address whether the criteria for issuance of a writ of error 

coram vobis were satisfied. At that point, the Department (which had 

previously opposed the 909 motion) stipulated to a reversal of the judgment. 

The appellate court declined to accept the stipulated reversal, noting that it 

was “concerned about the broader public interest.” The court held that the 

Department breached its statutory obligation to provide a full, fair, and even-

handed assessment of adoptability, and that breach violated the minor’s due 

process rights. By withholding evidence material to the determination of 

adoptability, the Department added what would likely be another year onto 

the timetable before the minor’s permanency is decided. The juvenile court 

was ordered to conduct a new 366.26 hearing.  

 

In re C.W. (2019) 33 Cal.App.5th 835 

District: 1 DCA , Division: 2 , Case #: A152993 , Opinion Date: 3/29/2019  

Case Holding:  

The juvenile court abused its discretion in awarding custody of the minor to 

his father where father, a convicted child sex abuser, failed to participate in 

services or treatment of any kind and lived far away from child welfare 

officials. Following a dependency proceeding in which the parents failed to 

reunify, the minor was placed in long-term foster care. The minor wanted 

contact with his mother and hoped to live with her again, but wanted no 
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contact with his father. Two years after the permanent plan had been 

selected, C.W. traveled to Louisiana to visit his father, and did not return. 

The Agency informed mother that the visit was a trial placement, and that 

the minor would not be returning. There had been no notice or hearing on the 

change in plan. At multiple hearings, the court declined to return the minor 

to California, but made no findings that it was safe to allow him to live with 

his father, or that father had taken steps to address his issues, including 

proclivity for sexual abuse of minors. The minor’s condition deteriorated over 

seven months. The juvenile court rejected mother’s 388 petitions, and 

dismissed dependency jurisdiction, allowing the minor to remain with his 

father. A month after the termination of jurisdiction, the state of Louisiana 

removed C.W. from his father, ordered the minor placed with his mother, and 

terminated jurisdiction. Mother appealed the placement with father. The 

Agency moved to dismiss the appeal, arguing that it had become moot with 

the termination of jurisdiction and placement of the minor with mother. The 

appellate court found that the case was not entirely moot because under the 

UCCJEA California has continuing jurisdiction over C.W. despite the 

Louisiana court’s intervention while the appeal was pending. Awarding sole 

custody of C.W. to his father was an abuse of discretion. The court had 

previously determined that C.W. was at risk in his father’s care, and there 

was no evidence that father had even received services or treatment to rectify 

the dangers he posed as a parent. His relationship with C.W. had soured, 

mother had vastly improved her parenting abilities, and C.W.’s behavior had 

deteriorated while in his father’s custody. Reversal and remand was required. 

 

XV.  Appeals 

  

In re J.A. (2019) 43 Cal.App.5th 49 

District: 4 DCA , Division: 2 , Case #: E072398 , Opinion Date: 12/6/2019  

Case Holding: 

Mother’s appeal properly dismissed where it was filed sixteen months after 

the minors were removed from her and the case exited to family court. 

Following a dependency proceeding in 2017, the juvenile court sustained a 

petition, removed the minor twins from mother, and granted the formerly 

noncustodial father sole legal and physical custody. The court granted mother 

supervised visitation and phone calls. The court then dismissed dependency 

jurisdiction, and exited the matter to family court. At no point in the hearing 

did the court advise mother that she had the right to appeal the orders. 
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Mother hired an attorney to represent her in family court. Nine months after 

the dismissal of dependency jurisdiction, her attorney obtained the juvenile 

court record. Mother’s attorney subsequently filed a section 388 petition in 

the juvenile court asking the court to return custody to mother or permit a 

hearing on the merits. The juvenile court denied the 388 petition. Over six 

months later, in March of 2019, mother’s attorney filed a notice of appeal 

from the November 2017 order removing the minors from her. The appellate 

court issued an order dismissing the appeal as mother had far exceeded the 

60-day deadline to challenge the November, 2017 judgment. Mother’s 

attorney moved to vacate the dismissal, arguing that based on the opinion in 

In re A.O. (2015) 242 Cal.App.4th 145, the juvenile court’s failure to advise 

mother of her appellate rights constituted good cause to excuse the lateness 

of the appeal. The appellate court reinstated the appeal, but in this opinion 

dismissed it. A.O. is readily distinguishable from this case in that the 

dependencies were still open when the court permitted the parents to bring 

their belated challenges to previous orders. In A.O., although mother had 

missed the deadline for the order from which she appealed, she filed a notice 

of appeal from the next hearing, the six-month review hearing. Here, mother 

did not file her notice of appeal until a year-and-a-half after her case was 

terminated and transferred to family court. Her attorney’s inexperience in 

dependency law does not explain the lengthy delay. The minors have been in 

a stable placement for two years. Mother’s recourse, if any, is in family court.  

 

Editor’s Note: A petition for review was filed in this case on 1/15/2020 (case 

number S260160). 

 

In re J.F. (2019) 39 Cal.App.5th 70 

District: 4 DCA , Division: 2 , Case #: E072301 , Opinion Date: 8/26/2019  

Case Holding: 

Where father’s notice of appeal explicitly stated it was from the 366.26 

hearing, the appellate court could not liberally construe it to review an 

earlier order denying father’s 388 petition. Father’s 388 petition was denied 

on January, 22, 2019. Father’s parental rights were terminated on March 7, 

2019. Father filed a notice of appeal the same day, indicating that the appeal 

was from the order terminating parental rights. On appeal, father argued 

that the juvenile court abused its discretion when it summarily denied the 

January 388 petition. The appellate court found that it lacked jurisdiction to 

address the merits of father’s argument. Father did not actually appeal from 
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the order denying the 388 petition, and the notice of appeal from the 366.26 

hearing cannot be liberally construed to embrace that order. The policy of 

liberally construing a notice of appeal in favor of its sufficiency does not apply 

if the notice is so specific it cannot be read as reaching a judgment or order 

not mentioned at all. Here, the notice of appeal made no mention of the 

January 22 order, and expressly stated that the appeal was from the order 

terminating parental rights. Even though father properly appealed from the 

termination order, his brief provided no arguments whatsoever as to the 

termination of parental rights, but only argued that the 388 petition was 

improperly denied. Therefore, his challenge to the order terminating his 

parental rights is deemed waived, and the order affirmed. 

 

XVI. Miscellaneous 

 

In re Nicole S. (2019) 39 Cal.App.5th 91 

District: 1 DCA , Division:4 , Case #:A154443 , Opinion Date: 8/23/2019  

Case Holding: 

Attorney fees pursuant to Code of Civil Procedure Section 1021.5 are not 

recoverable in a dependency proceeding. Nicole, a former nonminor 

dependent, appealed from an order denying her motion for attorneys’ fees 

pursuant to Code of Civil Procedure section 1021.5. Nicole had sought fees for 

work performed by her appointed attorneys in a prior writ proceeding. She 

argued that her Bay Area Legal Aid attorneys were entitled to a fee award 

for the writ proceedings because they had enforced an important right that 

benefited nonminor dependents throughout the state, and had achieved an 

excellent result. The appellate court affirmed the order denying the 

attorneys’ fees, holding that section 1021.5 fees are not recoverable in a 

dependency proceeding. Section 1021.5 does not explicitly exclude 

dependency proceedings, but it is not consistent with juvenile dependency 

law. The financial incentives integral to section 1021.5 are unnecessary in 

the dependency context and could undermine existing protections to provide 

competent counsel to serve the best interests of children. Competent counsel 

in juvenile dependency matters should be capable of filing extraordinary 

writs within the scope of their representation. 
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Editor’s Note: The California Supreme Court denied a petition for review in 

this case. Justice Cuéllar was of the opinion a request for depublication of the 

opinion should be granted. 
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