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MINING RECENT DEPENDENCY CASES FOR ISSUES – SPOTTING THE GOLD 

2023 UPDATE 

Siena Kautz 

 This article seeks to provide some thoughts and insight into successful appellate issues in 

2023 and also looks at issues which have been evolving during this time period and may yield 

interesting arguments on appeal. It is not a comprehensive discussion of opinions that were 

published in 2023 and there are many interesting cases published this year which are not 

discussed. For a more comprehensive summary of 2023 dependency case law, see CCAP 

Dependency Case Summaries January – December 2023, https://capcentral.org/wp-

content/uploads/2024/02/CCAP-Dependency-Summaries-2023.pdf.  

I. Notice/ Due Process 

A. Failure to Adequately Notice an Alleged Father Required Reversal of the Termination 

of Parental Rights. 

Alleged fathers are entitled to notice and an opportunity to appear, assert a position, and 

attempt to change paternity status. (Welf. & Inst. Code, § 316.2(b); In re Kobe A. (2007) 146 

Cal.App.4th 1113, 1130.)1 The Child Welfare Agency (Agency) must act with reasonable 

diligence to locate a missing parent.2 “Social services agencies, invested with a public trust and 

acting as temporary custodians of dependent minors, are bound by law to make every reasonable 

effort in attempting to inform parents of all hearings. They must leave no stone unturned.” (In re 

DeJohn B. (2000) 84 Cal.App.4th 100, 102; In re Jayden G. (2023) 88 Cal.App.5th 301, 309 

(Jayden G.).) When there is no attempt to serve a parent with notice the error is reversible per se; 

when there is error in a notice the question is whether the error is harmless beyond a reasonable 

doubt. (In re Marcos G. (2010) 182 Cal.App.4th 369, 387; In re J.H. (2007) 158 Cal.App.4th 

174, 183.) 

In Jayden G., the Second Appellate District, Division Eight found that the Agency was 

not reasonably diligent in its attempts to locate an alleged father.  The Agency searched only 

general databases rather than following the more promising leads provided by Mother: alleged 

father’s middle name, and year of birth, that he had recently been incarcerated, that his father 

(alleged grandfather) lived down the street from Mother. Division Eight found that the Agency’s 

general database search was not a reasonably diligent effort. And even though the Agency 

published notice, due process was not satisfied because “service by publication will not satisfy 

 
1 Due process requires that a parent is entitled to notice that is reasonably calculated to inform 

him or her of the dependency proceedings and afford him an opportunity to object. (In re Justice P. 

(2004) 123 Cal.App.4th 181, 188.)  
2 The Agency must act with reasonable diligence to locate a missing parent by way of a thorough, 

systematic investigation conducted in good faith. (Ibid.) Reasonable diligence includes not only those 

standard avenues available to help locate a missing parent, but also “specific ones most likely, under the 

unique facts known to the [Agency] to yield [a parent’s] address.” (In re Mia M. (2022) 75 Cal.App.5th 

792, 807–808.)  

https://capcentral.org/wp-content/uploads/2024/02/CCAP-Dependency-Summaries-2023.pdf
https://capcentral.org/wp-content/uploads/2024/02/CCAP-Dependency-Summaries-2023.pdf


2 
 

due process if it is not the most likely means of notifying the parent.” (Jayden G. at p. 310.) 

Additionally, Division Eight found, applying the Chapman3 standard, that the error was not 

harmless beyond a reasonable doubt because there was no evidence that the alleged father would 

have failed to assert his rights had he been given notice. 

 

II. Jurisdiction 

A. California Supreme Court (CSC) Ends the Tender Years Doctrine. 

 A parent’s substance abuse is a common basis for the juvenile court to assume 

jurisdiction over a minor.4 In In re N.R (2023) 15 Cal.5th 520 (N.R.), the CSC ended the “Tender 

Years” doctrine, which was put forth in In re Drake M. (2012) 211 Cal.App.4th 754.5 The CSC 

held that this doctrine was not appropriate because it shortcuts the necessary inquiry when 

assessing the necessity for jurisdiction, which is whether a parent’s substance abuse puts the 

child at risk of harm.  

 Additionally, in N.R., the CSC clarified that substance abuse has its ordinary meaning, 

which is “the excessive use of drugs or alcohol.” The CSC declined to adopt the necessity of 

using the DSM definition or of requiring a professional diagnosis of substance abuse disorder.  

Of particular use and interest in this opinion is the CSC’s reminder that jurisdiction 

pursuant to section 300, subdivision (b)(1) requires that in addition to finding that the parent 

abuses substances, the court must also find that this abuse places the child at risk of harm. 

“[D]ependency jurisdiction under section 300(b)(1)(D) requires more than just the identification 

of substance abuse by a parent or guardian. A court must also find that the parent or guardian is 

unable to provide regular care for a child and that as a result, the child has suffered serious 

physical harm or illness or is a significant risk of suffering serious physical harm or illness.” 

(N.R., at p. 556.) 

B. Insufficient Evidence of Jurisdiction Where Agency Presented No Evidence That 

Domestic Violence or Substance Abuse Was Ongoing. 

In re S.F. (2023) 91 Cal.App.5th 696 (S.F.), a reversal of jurisdictional and dispositional 

findings, provides a useful example of insufficient evidence to support jurisdiction. Here, the S.F 

court found there was no nexus between the parents’ prior domestic violence and risk of injury to 

 
3 Chapman v. California (1967) 386 U.S. 18. A finding of federal constitutional error requires 

reversal unless the government can “prove beyond a reasonable doubt that the error complained of did not 

contribute to the verdict obtained.” (Id. at p. 24.) 
4 A child comes within the jurisdiction of the juvenile court when the child has suffered, or there 

is a substantial risk that the child will suffer, serious physical harm or illness, as a result of the inability of 

the parent or guardian to provide regular care for the child due to the parent’s or guardian’s mental illness, 

developmental disability, or substance abuse. (Welf. & Inst. Code, § 300(b)(1)(D).) 
5 The Tender Years Doctrine stated that the finding of substance abuse is prima facie evidence of 

the inability of a parent or guardian to provide regular care resulting in a substantial risk of physical harm 

when a child is under six years of age. (In re Drake M. (2012) 211 Cal.App.4th 754, 767.) 
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the minor because: (1) Minor was not present during any altercations between the parents, and 

(2) Father separated himself from Mother following the incident by moving away. 

 Additionally, there was insufficient evidence presented that Father had a current 

substance abuse problem, where he reported that he had been sober for two years and the Agency 

presented no evidence to contradict that. “While concern that an addict will relapse is 

understandable, such concern untethered to any evidence that this is more than a theoretical 

possibility did not establish a substantial risk to the minor.” (S.F., at p. 718.) 

III. Disposition 

A. Section 361.5, Subdivision (b)(6) Bypass Provision Requires a Present Infliction of 

Serious Physical Harm. 

When a child is removed from the custody of their parent, the juvenile court must provide 

the parent with reunification services unless it finds by clear and convincing evidence the case 

falls within one of the 17 enumerated exceptions in section 361.5, subdivision (b).6 Section 

361.5, subdivision (b)(6) 7 applies when a child has been adjudicated a dependent due to the 

infliction of severe physical harm by the parent and the court makes a factual finding that it 

would not benefit the child to pursue reunification services with the offending parent.8 In re 

T.R. (2023) 87 Cal.App.5th 1140, decided by the Second Division of the Fourth District, clarified 

that subdivision (b)(6) only applies to cases of current physical abuse. If the infliction of serious 

physical harm resulted in a previous dependency case, then this subdivision cannot be utilized if 

the minor is subsequently removed due to the infliction of non-severe physical harm or for other 

reasons. While a parent’s history of abuse is one of the factors a court must consider when 

determining whether the child would benefit from services, a past history of severe abuse 

without allegations of current severe abuse, cannot justify a subdivision (b)(6) bypass. Further, 

the grounds for bypass must be based on actual injury, rather than a risk of injury. (Id. at p. 

1151.) 

 

6 The Agency bears the burden of proving whether a bypass provision applies. (In re A.E. (2019) 

38 Cal.App.5th 1124, 1141.) If the court finds by clear and convincing evidence that a bypass provision 

applies, it must deny services unless the parent proves that services would be in the child’s best interests. 

(§ 361.5, subd. (c).)  
7 A finding of the infliction of severe physical harm may be based on, but is not limited to, 

deliberate and serious injury inflicted on a child, deliberate and torturous confinement of a child in a 

closed space, or any other torturous act that would be reasonably understood to cause serious emotional 

damage. (§ 361.5, subd. (b)(6)(C).) 
8 Section 361.5, subdivision (b)(6) is different from the other bypass provisions because it 

requires an additional finding that the child would not benefit from the provision of services and that the 

court must state for the record the bases for such a finding. 
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B. Reversal of the Family Finding Component of the Dispositional Orders Where 

Insufficient Evidence Supported the Finding. 

The Second Division of the First District issued a very interesting decision in In re K.B. 

(2023) 97 Cal.App.5th 689. Mother appealed adverse dispositional findings, raising the issue that 

there was insufficient evidence to support the juvenile court’s finding that the Agency exercised 

due diligence to identify, locate, and contact relatives for placement, as required by section 309.9 

The court reversed the family finding component of the dispositional orders because the record 

did not contain evidence that the Agency provided certain relatives with the necessary written 

notification and explanation of the various options to participate in the case. The error could not 

be deemed harmless.10 Further, the court declined to find forfeiture, despite Mother’s failure to 

raise the issue below.11 This case raises some interesting questions, particularly as agencies are 

being held to task to contact extended relatives for Indian Child Welfare Act (ICWA) initial 

inquiry, and it would behoove counsel to check if the Agency has documented that they provided 

such relatives with the required JV-285 and JV-287 forms. If not, then there may be an arguable 

issue that the Agency has not complied with section 309. 

IV. Status Review Hearings 

A. CSC Provides an Escape Valve for Further Services After the 18-Month Hearing. 

The CSC held this year in Michael G. v. Superior Court (2023) 14 Cal.5th 609 (Michael 

G.) that the juvenile court is not required to extend services to 24 months when a parent has not 

received reasonable services during the 12-18 month review period. However, this holding was 

quickly overruled by statute with the passage of Assembly Bill No. 937.12 Despite the legislative 

overruling of that portion of the case, there remains a helpful discussion in Michael G. of how to 

extend services for a parent past the 18 month cut-off, which is not limited to those situations in 

 
9 Section 309 requires the Agency to conduct an investigation to identify and locate all adult 

relatives of a child. It further requires the Agency to provide written notification, along with the JV-285 

and JV-287 forms, within 30 days of removal to all adult relatives who are located. This written notice 

must include an explanation of the various options to participate in the care and placement of the child 

and support for the child’s family. 
10 The harmless-error analysis when a statutory mandate is disobeyed is that the error is reversible 

only if it is reasonably probable the result would have been more favorable to appellant absent the error. 

(In re Jesusa V. (2004) 32 Cal.4th 588, 624–625; In re K.B., supra, 97 Cal.App.5th at p. 700.) 
11 Section 309 is not conditioned on parents' cooperation and its impact is not limited to 

placement. It requires that the Department conduct an investigation into relatives with due diligence, and 

that the court find the Department has fulfilled its mandate. Imposing forfeiture to bar Mother’s appeal 

would not be in Minors’ best interests. (In re K.B., supra, 97 Cal.App.5th at p. 696.) 
12 AB 937 changes the language of section 366.22 to now state: “if the child is not returned to a 

parent or legal guardian at the permanency review hearing and the court finds that reasonable services 

have not been provided, or, in the case of an Indian child, active efforts as defined in subdivision (f) of 

Section 224.1 have not been made, the court shall extend reunification services for an additional six 

months.” 
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which a parent did not receive reasonable services. The CSC explains that dependency law does 

not categorically forbid courts from extending services past 18 months. Rather, the juvenile court 

has the discretion, under section 352, to continue a section 366.26 permanency planning hearing, 

and in the meantime, to extend reunification services. This section 352 “escape valve” is 

available to all parents in exceptional situations in which the court determines that extending 

services and continuing reunification efforts beyond 18 months is not contrary to the child’s 

interests. 

 

V. 366.26 Hearing 

A. The Juvenile Court Abused its Discretion when it Failed to Order a Supplemental 

Bonding Study After Receiving an Inadequate Evaluation. 

The parental-benefit exception provides parents with an exception to the general rule that 

the court should choose adoption as the permanent plan for a dependent child at the section 

366.26 hearing.13 One of the considerations when determining if this exception applies is the 

bond between parent and child.14 A bonding study is a useful tool for the court to make this 

assessment.15 

In In re M.V. (2023) 87 Cal.App.5th 1155 (M.V.), Division Eight of the Second Appellate 

District reversed the termination of parental rights because the juvenile court relied on an 

inadequate bonding study. In M.V., a bonding study was ordered in preparation of the section 

366.26 hearing. The report included a psychological evaluation and extensive observations of the 

parents, but did not contain information about the parent-child relationship with the seven-year-

old minor. Nor did the expert conduct any in-person observation of any of the visits between the 

parents and the minor in preparation of writing the report. Further, the study was replete with 

information which Caden C. determined was not a relevant consideration when assessing the 

 
13 At a section 366.26 hearing, the court may select one of three alternative permanency plans for 

the dependent child—adoption, guardianship, or long-term foster care. At this stage of the dependency 

proceedings, adoption is preferred because it ensures permanency and stability for the minors. (In re A.S. 

(2018) 28 Cal.App.5th 131, 152.) Thus, as a general rule, at a section 366.26 hearing, if the trial court 

finds that the child is adoptable, it must select adoption as the permanent plan and terminate parental 

rights. (§ 366.26, subds. (b)(1) & (c)(1).) The parental-benefit exception is an exception to the general 

rule that the court must choose adoption where possible. (In re Celine R. (2003) 31 Cal.4th 45, 53.) Under 

this exception, the juvenile court will not terminate parental rights if it finds a compelling reason for 

determining termination would be detrimental to the child because the parent(s) have maintained regular 

visitation and contact with the child and the child would benefit from continuing the relationship. (Welf. 

& Inst. Code, § 366.26, subd. (C)(1)(B)(i).) 
14 In re Caden C. (2021) 11 Cal.5th 614 (Caden C.), put forth the factors which the bonding study 

should be guided by. The proper factors a bonding study, at a minimum, should consider, recognizing that 

rarely do parent-child relationships conform to an entirely consistent pattern, are set out in the case law: 

(1) the age of the child; (2) the portion of the child’s life spent in the parent’s custody; (3) the positive or 

negative effect of interaction between the parent and the child; and (4) the child’s particular needs. 
15 “Bonding studies supply expert opinion about the psychological importance to the child of the 

relationship with his or her parent(s) to assist the court in determining whether the child would benefit 

from continuing the relationship.” (In re M.V. (2023) 87 Cal.App.5th 1155, 1179.) 
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beneficial relationship exception.16 Father objected to the bonding study but the juvenile court 

refused to order a new report.  

Division Eight reversed the termination of parental rights, noting that bonding studies are 

of particular importance in cases, such as this one, where there is a complex parental relationship 

with both positive and negative aspects. It noted that where the bonding study discussed topics 

such as the parents’ inability to provide for the minor and the likelihood that they could regain 

custody and did not have much information about the quality of the minor’s interactions with her 

parents, it was an abuse of discretion not to order a supplemental bonding study. 

VII. Placement Issues 

A. Failure to Provide Caretaker With Proper Notice of Removal, Including the Necessary 

Forms, Entitled Her to a Belated Hearing on Such Removal. 

When a caretaker is determined to be a prospective adoptive parent (PAP),17 they are 

given additional protections in the event of the removal of a child in their care.18 In In re 

R.F. (2023) 94 Cal.App.5th 718, Division Two of the Fourth Appellate District found that the 

notice of removal of minors from paternal grandmother “orally, in person” was insufficient to 

fulfill the requirements of section 366.26, subdivision (n). Because paternal grandmother was not 

provided the required JV-324, JV-325, and JV-32119 forms, she was not properly noticed of the 

removal of her grandchildren and the five-day deadline to file an objection and request a hearing 

had not begun to commence. Thus, the juvenile court erred in failing to hold a hearing when 

paternal grandmother filed an objection fourteen days after removal and again erred when it 

summarily denied paternal grandmother’s section 388 petition, filed about six months later. 

Division Two remanded the matter to hold a noticed hearing to determine whether the children’s 

 
16 The parent’s struggles with those issues which led to dependency are relevant only to the 

extent they inform the court as to whether the child would benefit from continuing the relationship and be 

harmed, on balance, by losing it. (In re Caden C., supra, 11 Cal.5th at p. 638.) Whether a parent is or is 

not ready for the children’s return to their custody is not, by itself, relevant to the application of the 

parental-benefit exception. (Amber M. (2002) 103 Cal.App.4th 681, 690; In re Caden C., supra, 11 

Cal.5th at p. 638.) 
17 At the section 366.26 hearing, or anytime thereafter, the juvenile court may designate a current 

caretaker as a prospective adoptive parent (PAP) if the child has lived with the caretaker for at least six 

months, the caretaker currently expresses a commitment to adopt the child, and the caretaker has taken at 

least one step to facilitate the adoption process. (Welf. & Inst. Code, § 366.26, subd. (n)(1).) 
18 Prior to a change in placement, the agency shall notify the PAP. The PAP then has five court 

days or seven calendar days, whichever is longer, to file a petition with the court objecting to the 

proposed removal of the child. The court may, for good cause, extend the filing period. A hearing must be 

held no later than five court days after the petition is filed with the court, unless the court for good cause 

is unable to set the matter for hearing five court days after the petition is filed, in which case the court 

shall set the matter for hearing as soon as possible. At the hearing, the court shall determine whether the 

proposed removal of the child from the home of the PAP is in the child’s best interest, and the child may 

not be removed from the home without that finding. (Welf. & Inst. Code, § 366.26, subd. (n)(3).) 
19 JV-324: “Notice of Emergency Removal”; JV-325: “Objection to Removal”; JV-321: “Request 

for Prospective Adoptive Parent Designation” 
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removal “should be made permanent” based on the children’s circumstances and best interests at 

the time of the hearing following remand. 

VIII. Indian Child Welfare Act (ICWA) 

A. Do the Initial Inquiry Requirements of Section 224.2 Apply When Minor is Removed 

by a Warrant? 

 While we await the CSC decision in In re Dezi C.,20 another ICWA issue has been 

granted review by the CSC. This year the CSC granted review in In re Ja.O. (2023) 91 

Cal.App.5th 672, review granted 7/26/2023 (S280572/E079651), which presents the following 

issue: Does the duty of a child welfare agency to inquire of extended family members and others 

about a child’s potential Indian ancestry apply to children who are taken into custody under a 

protective custody warrant?   

In In re Robert F. (2023) 90 Cal.App.5th 492, review granted 7/26/2023 

(S279743/E080073) (Robert F.), Division Two of the Fourth Appellate District found that 

placing a child into the temporary custody of a county welfare department pursuant to emergency 

jurisdiction is fundamentally different from taking a child into protective custody under a 

Welfare and Institutions Code section 340 warrant, and that the legislature intended the initial 

inquiry requirements of section 224.2, subdivision (b) to apply narrowly. (Id. at pp. 500-501.) 

Both In re Ja.O. (2023) 91 Cal.App.5th 672, review granted 7/26/2023 (S280572/E079651) and 

In re Andres R. (2023) 94 Cal.App.5th 828, review granted 11/15/2023 (S282054/E079972), also 

published by Division Two of the Fourth Appellate District, came to similar conclusions. 

However, in In re Delila D. (2023) 93 Cal.App.5th 953 (Delila D.), review granted 

9/27/2023 (S281447/E080389) the same Division Two of the Fourth Appellate District disagreed 

with the holding of Robert F., concluding that the duty of initial inquiry applies no matter how a 

child is initially removed from their home and that applying a narrower initial inquiry to a subset 

of dependencies that begin with removal by a warrant frustrates the purpose of Assembly Bill 

No. 3176. “The goal of the initial inquiry is to determine whether ICWA’s protections may apply 

to the proceeding, and the way a child is initially removed from home has no bearing on the 

question of whether they may be an Indian child.” (Id. at p. 962.) Division Two of the First 

Appellate District in In re V.C. (2023) 95 Cal.App.5th 251 and the Fifth Appellate District in In 

re Jerry R. (2023) 95 Cal.App.5th 388 have followed the Delila D. line of reasoning and found 

that the initial inquiry requirements apply, regardless of how the child is brought into the system. 

 

  

 
20 In re Dezi C. (2022) 79 Cal.App.5th 769, review granted 9/21/2022 (S275578/B317935) “This 

case presents the following issue: What constitutes reversible error when a child welfare agency fails to 

make the statutorily required inquiry concerning a child’s potential Indian ancestry? 
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IX. Exit Orders 

A. Juvenile Court’s Exit Orders Were an Abuse of Discretion Where They Sought to 

Punish Parent Rather Than Serve the Best Interests of the Minor. 

The juvenile court generally has wide discretion in the issuance of custody orders when it 

terminates jurisdiction over a child.21 However, in In re N.M. (2023) 88 Cal.App.5th 1090, 

Division One of the Second Appellate District found that the juvenile court abused its discretion 

when it terminated jurisdiction. The minors had been removed from Mother and placed with 

Father (though they were living with maternal grandmother). Father did not participate in the 

case plan, while Mother did. At the termination of jurisdiction, the juvenile court granted sole 

physical custody to Mother while indicating that Father should not be rewarded after failing to 

participate meaningfully in his case plan. This was an abuse of discretion because a custody 

order must serve the children’s best interests, rather than punish a parent. The juvenile court 

made no express finding that its order was in the children’s best interests, and there were no 

grounds for an implied finding, so Division One reversed.  

X. Mootness 

A. In re D.P. (2023) 14 Cal.5th 266 (D.P.) Reminds Courts That They Can Consider 

Moot Cases, Particularly in the Dependency Context. 

In D.P., jurisdiction findings were challenged on appeal. During the pendency of the 

appeal the juvenile court returned the minor to the parents and terminated jurisdiction. The Court 

of Appeal then dismissed the appeal as moot.22 The CSC granted review. It agreed that the case 

was moot, but remanded the case for the Court of Appeal to reconsider whether discretionary 

review was warranted. On further review, Division Five of the Second District exercised their 

discretion to review the case and reversed the jurisdiction findings.    

In finding that the appeal was moot, the CSC found that Father had not demonstrated a 

specific legal or practical consequence that would be avoided upon reversal of the jurisdictional 

findings, because “stigma” alone is insufficient to sustain an appeal.23 Because Father could not 

show that the general neglect allegation against him was reported for inclusion in the Child 

Abuse Central Index (CACI), his claim was too speculative to survive a mootness challenge. 

 
21 When the juvenile court terminates jurisdiction over a minor who has been adjudged a 

dependent child of the juvenile court, the juvenile court on its own motion, may issue an order 

determining the custody of, or visitation with, the child. (§ 362.4, subd. (a).) When making a custody 

determination in any dependency case, the court’s focus and primary consideration must always be the 

best interests of the child. (In re Nicholas H. (2003) 112 Cal.App.4th 251, 268.) 
22 Because the courts resolve only controversies, an appeal may become moot when a change in 

circumstances makes it impossible for the reviewing court to grant effective relief. (In re E.T. (2013) 217 

Cal.App.4th 426, 436.) Mootness must be decided on a case-by-case basis. (In re C.C. (2009) 172 

Cal.App.4th 1481, 1488.) 
23 The stigma must be paired with some effect on the plaintiff’s legal status that is capable of 

being redressed by a favorable court decision. (In re D.P., supra, 14 Cal.5th at p. 277.) 
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Perhaps the D.P. holding could be read to suggest that if the parent can show that they have been 

reported to CACI, or that the jurisdiction allegation found true against them is one that is 

necessarily reportable, then the issue may not be moot. 

Additionally, the CSC clarified that even when a case is moot, courts may still exercise 

their “inherent discretion” to reach the merits of the dispute. (In re D.P., supra, 14 Cal.5th at p. 

282.) When a parent has demonstrated a specific legal or practical consequence that will be 

averted upon reversal, the case is not moot, and a merits review is required. When a parent has 

not made such a showing, the case is moot, but the court has discretion to decide the merits 

nevertheless. (Id. at p. 283.) Courts will generally exercise their discretion to review a moot case 

when: (1) the case presents an issue of broad public interest that is likely to recur, (2) when there 

may be a recurrence of the controversy between the parties, or (3) when a material question 

remains for the court’s determination.” (Id. at p. 282.) The CSC pointed out that the availability 

of such discretion is particularly important in the dependency context, as several features 

common to dependency proceedings make them particularly prone to mootness problems. For 

example, this applies where jurisdictional findings have been made as to both parents but only 

one parent brings a challenge. (See, e.g., In re D.M., at pp. 638–639.) Additionally, the speed 

with which dependency cases are resolved will often render appeals moot. (In re D.P., supra, 14 

Cal.5th at p. 284.) A court should also consider why the appeal became moot, because where, as 

in D.P., the case becomes moot due to prompt compliance by parents with their case plan, 

discretionary review may be especially appropriate. (Id. at p. 286.) 

B. Current Court Split on Whether the Failure to Appeal Termination of Jurisdiction 

Moots Appeal of Previous Orders in That Case. 

There is currently a court split as to whether the failure to appeal the order terminating 

jurisdiction and issuing exit orders automatically moots jurisdiction issues. In In re Rashad D. 

(2021) 63 Cal.App.5th 156 (Rashad D.) Division Seven of the Second Appellate District found 

that the parent’s appeal of erroneous jurisdiction findings became moot when they did not appeal 

the exit orders terminating jurisdiction and issuing custody orders. This year, Division Seven 

again made a similar finding in In re Gael C. (2023) 96 Cal.App.5th 220. They held that because 

Father did not appeal the exit orders in his matter, those orders are not subject to appellate review 

and thus, the reviewing court lacks jurisdiction to review or change Father’s visitation rights. 

Further, it noted that the juvenile court no longer has jurisdiction to conduct further hearings in 

the now-closed case. 

However, in In re S.G. (2021) 71 Cal.App.5th 654, Division One of the Second Appellate 

District disagreed. It found that when there is a decision on appeal, the remittitur reinvests the 

trial court with the limited jurisdiction needed to correct reversible errors. (S.G., at p. 664.) This 

is certainly an evolving issue to keep an eye on. 
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XI. UCCJEA 

A. Can UCCJEA Issues be Forfeited by a Parent’s Failure to Raise them Before the 

Juvenile Court? 

Another evolving issue is whether UCCJEA issues can be forfeited due to a parent’s 

failure to raise them below. In In re L.C. (2023) 90 Cal.App.5th 728 (L.C.), which was published 

in April 2023, the Fifth Division of the Second Appellate District conditionally reversed the 

termination of Mother’s parental rights for compliance with the UCCJEA. In so holding, the L.C. 

court declined to apply the forfeiture doctrine, despite Mother not having raised the issue below, 

because where a statute protects the interests of other sovereigns that are separate and distinct 

from the interests of parents, the parents’ inaction does not constitute a waiver or otherwise 

preclude appellate review. Interestingly, in November 2023, Division Three of the Second 

District found in In re Kayla W. (2023) 97 Cal.App.5th 99 (Kayla W.) that Mother had forfeited a 

UCCJEA issue for failure to object below. The opinion attempted to distinguish itself from L.C. 

by pointing out that in L.C. the court never addressed UCCJEA at all and in Kayla W. the court 

had addressed the UCCJEA and Mother did not object at that time or throughout the case. The 

Kayla W. opinion did not address, however, the notion of protection of another sovereign in 

finding that the issue had been forfeited by Mother.  

 

 

  

 

 

 


