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Introduction 

Generally, in child dependency cases, the first appealable order is the dispositional order 

and every order after disposition is appealable. Although detention and jurisdiction orders are not 

appealable, issues from those hearings may still be raised after the disposition hearing, when the 

orders are final. There are two main exceptions to the general rule that all orders after the 

disposition hearing are appealable. The first exception is a challenge to an order setting a section 

366.26 hearing. The second exception is a challenge to a placement order made post-termination 

of parental rights. In both instances, a challenge must be made by way of a writ petition rather 

than an appeal. These will be referred to as “statutory writs” throughout this article.   

Certain court orders are not considered immediately appealable, but their review may be 

sought by way of a traditional writ petition. (See Code of Civ. Proc., §§1067-1110b.) For 

example, detention orders and jurisdictional findings are not immediately appealable because 

they are not final orders.  However, immediate review of non-appealable juvenile court decisions 

may be made by way of a traditional writ petition. (See e.g., Jeff M. v. Superior Court (1997) 56 

Cal.App.4th 1238; Melinda K. v. Superior Court (2004) 116 Cal.App.4th 1147, 1153.) Issues 

arising from these orders can also be raised in the direct appeal after the disposition hearing (or 

by way of a statutory writ if a section 366.26 hearing was set at the disposition hearing).  

Statutory writ versus traditional writ. 

The Legislature has enacted statutes specifying that certain rulings should be reviewed by 

writ petition. These are “statutory” writ petitions. A “traditional writ” refers to a petition for writ 

of mandate and/or prohibition. Traditionally, the writ of prohibition was sought to restrain a 

court or an administrative agency from acting beyond its jurisdiction. (Abelleira v. District Court 

of Appeal (1941) 17 Cal.2d 280.) Mandate was sought to compel an agency or a court to perform 

a nondiscretionary duty. (Thurmond v Superior Court (1967) 66 Cal.2d 836.) The decision to 

review a challenge brought by way of a traditional writ petition is completely discretionary and 

many petitions are denied without a decision on the merits of the case. 

Timelines for writs and appeals.  

Statutory writ petitions are required to be filed within a time prescribed by the statute 

itself, which is usually short. The dependency statutory writ timeline requires that a notice of 

intent to file a petition must be served and filed within 7 days after the date of the post-

termination placement order or order setting the section 366.26 hearing. (Cal. Rules of Court, 

rule 8.450.) If, however, the court notified the party of the termination order by mail only, the 

notice of intent must be filed within 12 days after the date of service. (Cal. Rules of Court, rule 

8.454(e)(5).) The time to file a notice may be extended on an exceptional showing of good 

cause. (Cal. Rules of Court, rule 8.454(d).) 
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There is no set time limit for filing a petition for a traditional writ; 60 days is the rule of 

thumb. (See, e.g., Volkswagen of America, Inc. (2001) 94 Cal.App.4th 695, 701.) If a traditional 

writ petition is filed after the 60 days, then it should explain the reason for the delay and show 

the absence of any prejudice to the opposing party by such delay. A petition may be denied as 

untimely even if it is filed within the 60-day period under certain circumstances. 

The deadline to file a notice of appeal is 60 days from the date of the order. (Cal. Rules of 

Court, rule 8.406(a).) Relief for late filed notices of appeal is available in some circumstances, 

such as when the late filing is due to attorney error and the parent has been diligent in seeking 

relief from such error. (In re A.R. (2021) 11 Cal.5th 234; In re Benoit (1973) 10 Cal.3d 72.)   

Writ versus appeal chart 

Order Writ or Appeal? Authority Notes 

Detention Orders Traditional writ 

 

In re William M. 

(1970) 3 Cal.3d 16,  

24-25. 

 

Order compelling parent 

to submit to a 

psychological evaluation 

pre-jurisdiction hearing 

Traditional writ Laurie S. v. Superior 

Court (1994) 26 

Cal.App.4th 195. 

 

Compel the court to 

conduct the jurisdictional 

hearing without 

interruption 

Traditional writ 

 

Jeff M. v. Superior 

Court (1997) 56 

Cal.App.4th 1238. 

 

Jurisdictional Findings 

(prior to the Disposition 

Hearing) 

Traditional writ 

 

Jeff M. v. Superior 

Court (1997) 56 

Cal.App.4th 1238 

Jurisdiction 

findings can be 

reviewed on appeal 

from the 

disposition 

hearing. 

Denial of assertion of an 

evidentiary privilege 

Traditional writ N.S. v. Superior Court 

(2016) 7 Cal.App.5th 

713 

 

Dispositional Findings Appeal  

 

Welf. & Inst. Code, § 

395 

Review is by 

statutory writ if 

the court has 

bypassed services 

and set the case 

for a .26 hearing. 1 

 
1 The writ requirement when the case is set for a 366.26 hearing applies to both the jurisdictional 

findings and dispositional orders. (Anthony D. v Superior Court (1998) 63 CA4th 149, 156.) 

Everything subsumed within the disposition order must be “appealed” by way of a writ petition 

when reunification services are denied, including jurisdictional findings. (Anthony D. v. Superior 

Court (1998) 63 Cal.App.4th 149.) The writ requirement has been held to apply even to 

challenge a visitation order made at the same hearing at which the court sets a section 366.26 
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Denial of relative 

placement prior to the .26 

hearing 

Traditional Writ Cesar V. v. Superior 

Court (2001) 91 

Cal.App.4th 1023 

 

Denial of appointment of 

alternate counsel in a 

conflict of interest 

situation 

Traditional Writ In re Celine R. (2003) 

31 Cal.4th 45, 60; 

Carroll v. Superior 

Court (2002) 101 

Cal.App.4th 1423 

 

Review hearing where 

services are continued 

Appeal Welf. & Inst. Code, § 

395 

 

Review hearing where 

services are terminated 

and .26 hearing is set 

Statutory writ 

 

Welf. & Inst. Code, § 

366.26(l)(1) 

The juvenile 

court's failure to 

advise a parent of 

their writ rights 

entitles them to 

obtain appellate 

review of the 

merits of the 

setting order on the 

appeal from the 

termination order. 

(In re Cathina W. 

(1998) 68 

Cal.App.4th 716, 

722–724.) 2  Issues 

raised in a writ are 

reviewable on 

appeal if the 

reviewing court did 

not address them.3  

Cannot raise 

jurisdictional and 

 

hearing. (In re Tabitha W. (2006) 143 CA4th 811, 817.) If the case was set for section 366.26 

hearing as to some of the minors and not others, then you appeal the orders as to the minors with 

no .26 setting, but writ the orders as to the minor for which the section 366.26 order was set. 
2 Additionally, if the parent was not adequately notified of the writ requirement, then an appeal 

may be deemed a writ. (See Jennifer T. v. Superior Court (2007) 159 CA4th 254, 260.) 
3 An order setting the .26 hearing is not appealable unless all of the following apply: (1) A 

petition for extraordinary writ review was filed in a timely manner; (2) The petition substantively 

addressed the specific issues to be challenged and supported that challenge by an adequate 

record; and (3) The petition for extraordinary writ review was summarily denied or otherwise not 

decided on the merits. (Welf. & Inst. Code, §366.26(l)(1).) 
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dispositional 

issues.4  

Review hearing where 

services are terminated but 

no .26 hearing is set 

Appeal 

 

In re Ruth M. (1991) 

229 Cal.App.3d 475 

When there are 

multiple minors 

appealability must 

be determined as to 

each minor.5 

388 Petition Appeal 

 

Welf. & Inst. Code, § 

395 
 
 
 

 

When the denial of 

the parent's 388 

petition is 

immediately 

followed by and 

"integrally related" 

to the setting of 
the .26 hearing, a 

statutory writ 

petition is required 

to seek appellate 

review. (In re 

Charmice G. 

(1998) 66 

Cal.App.4th 659, 

671.) 

Detention or jurisdiction 

orders from a section 387 

or section 342 removal. 

Traditional writ 

 

In re B.P. (2020) 49 

Cal.App.5th 886 

 

Order terminating parental 

rights at the section .26 

hearing 

Appeal Welf. & Inst. Code, 

§395 

Failure to file a 

writ petition 

precludes 

subsequent 

appellate review of 

any matters 

embraced in the 

juvenile court's 

order setting the 

.26 hearing. 

(Sue E. v. Superior 

Court (1997) 54 

Cal.App.4th 399.) 

 
4 Cannot raise jurisdictional and dispositional issues as the appeal from dispositional hearing was 

an adequate remedy at law. (Joe B. v. Superior Court (2002) 99 Cal.App.4th 23.) 
5 If the case was set for section 366.26 hearing as to some of the minors and not others, then you 

appeal the orders as to the minors with no .26 and writ the orders as to the minor for which the 

section 366.26 order was set. 
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Placement order after 

parental rights have been 

terminated 

Statutory writ Welf. & Inst. Code, 

§366.28   

 

Order reinstating parental 

rights that were previously 

terminated 

Traditional Writ L.A. County Dep't of 

Children & Family 

Services v. Superior 

Court (2000) 83 

Cal.App.4th 947 

 

 

Other Notes 

Appointment of counsel: 

A traditional writ petition is part of trial counsel's responsibilities under Welf. & Inst. 

Code, §317. Trial counsel may also pursue a statutory writ. (Cal. Rules of Court, rule 454(c).) 

This practice is preferred because trail counsel is usually available after trial and their 

appointment obligations continue under Welf. & Inst. Code, § 317(d). 

Appellants in dependency cases are entitled to be represented by counsel on appeal. An 

indigent appellant has a right to appointed counsel. (In re Simeth (1974) 40 Cal.App.3d 982, 984; 

In re Chantal S. (1996) 13 Cal.4th 196, 210.) 

Habeas Corpus 

A parent or child who has been prevented from pursuing a writ under section 

366.26(l) because of violations of due process or ineffective assistance of trial counsel not 

apparent on the appellate record may raise these constitutional challenges to the proceedings in a 

petition for a writ of habeas corpus. (Katheryn S. v Superior Court (2000) 82 Cal.App.4th 958, 

969.) 

 

Although habeas corpus is recognized as a remedy for ineffective assistance of trial 

counsel in dependency cases, the Third and Fifth Appellate Districts require appointed appellate 

counsel to seek an order from the appellate court expanding counsel’s appointment to include 

assisting the parent of minor in pursuing the writ. Time is of the essence in pursuing the habeas 

corpus remedy because an order terminating parental rights is final and non-modfiable as to all 

courts once the remittitur issues on the appeal. (Welf. & Inst. Code, §366.26, subd. (i)(1); In re 

Darlice C. (2003) 105 Cal.App.4th 459, 464-466.) 

 

 

 

 

 

 


